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10 Equal Rights and Self-determination and Constitutional Issues
The equal rights of the ethnic peoples, including Myanmar majority nationals and non-
Myanmar minority ethnic nationalities, in terms of indigenous peoples, provided in the 1947
Constitution were not realized mainly due to lack of infrastructure and insufficient attention from
the country's leaders at that time. The 1947 Constitution if parliament would consist of the
Chamber of Deputies and the Chamber of Nationalities. The Chamber of Deputies was formed
on the basis of population, while the Chamber of Nationalities was constituted from

representatives of different Ethnic States/Provinces. The former was to practice democracy based
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on majority rule, and the latter was to protect the rights of minority ethnic nationalities in the
Union in terms of the structure of the state. The formation of the two chambers or legislative
assemblies under the 1947 Constitution aimed to seek at least some equality among the various
Ethnic States/Provinces.

The non-Myanmar ethnic leaders realized that the Chamber of Deputies would be
dominated by Myanmar majority nationals as it was based on the size of the population. Given
that democracy in terms of majority rule was appreciated, they simply adopted it. However, when
the Constitution itself created inequality even in the Chamber of Nationalities, the problem of
equality arose. The number of representatives in the Chamber of Nationalities was as follows:
State Representatives
Shan 25
Karen 24
Karenni 3
Kachin 12
Chin 8
Remaining Territories 53
Total 125

Shan, Karen, Karenni, Kachin, and Chin are the ethnic minority peoples. Under the title of
"Remaining Territories", the Myanmar nationals could also be represented, as the majority group
in the National Assembly.

In the formation of the state/province governments, by constitutional law the central
government retained in practical terms a high level of control and power. Accordingly, Heads of
the states/provinces of the non-Myanmar ethnic nationalities who would also be Ministers and
members of the Union government were to be appointed only by the President on the nomination
of the Prime Minister of the Union Government. This led to the practice of a somewhat rigid
centralization and, as such, the prevention of tyrannical power, highlighted by George Fellows,
was to a noteworthy extent infringed.

Under the 1947 Constitution, 25 seats for representatives of Shan State were reserved in
the Chamber of Nationalities. However, the selection process within Shan State was not
democratic, with only the Chaofas or Saw Bwas (traditional local feudalists) selecting
representatives from among themselves. Democracy was also not observed across Burma in the
process of selecting heads of states/provinces. Democratic principles require that the people of
a state should be able to elect their head of state/province.

Despite the constitutional guarantees of self-determination as well as democracy, the core

values sought by the 1947 Constitution, the reality was very different. The practice was that when
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a leader supported the AFPFL, the then ruling political alliance in the country, the same would
be appointed as head of that state. However, if a head of a state/province was not a member of
the AFPFL, she or he would be dismissed by the Prime Minister of the central government. This
meant that without the formal approval of the Prime Minister of the Union a person could not be
the head of a state/province, although he might be elected by the State Council. For instance,
Prime Minister U Nu first attempted to dismiss U Htun Myint (Lin Khay) who was democratically
elected by the Shan State Council as Head of Shan State and finally transferred him to another
government department. Accordingly, it was evident that the 1947 Constitution did not in practice
provide the states/provinces with the right to self-determination.

In economic policy, the key legislative power rests with the Union and not with the states.
Hence the capacity to raise revenue was heavily weighted towards the central government. The
Ethnic States/Provinces, despite having valuable natural resources, did not possess the right to
manage the same. Rather, the central government had this power and benefited directly from
these resources. The 1947 Constitution could not resolve the tension between democracy and
constitutionalism, as indicated by Kim Scheppele. U Chan Htoon, who mainly took responsibility
for drafting the 1947 constitution and who became the then Attorney-General of the Union of
Burma, analyzed the constitution and described it as federal in theory but unitary in practice.
Since then, non-Myanmar ethnic leaders concluded that they were hoodwinked by the Myanmar
leaders and legal academics who took advantage of their lack of political experience and legal
knowledge.

When the equality issue could not be resolved equitably and constitutionally, the civil war
continued under the 1947 Constitution. Around 1960, the non-Myanmar ethic leaders, in an effort
to remedy the constitutional issue, attempted to amend the constitution on the basis of equal
rights and self-determination. The fundamental principle on equality, laid down by the Shan and
Kachin Committee on February 6, 1947, was endorsed by a remarkable seminar attended by the
ethnic leaders from various Ethnic States/Provinces. The seminar was organized by the Shan State
government and held in Taunggyi, the capital of Shan State, on June 8-16, 1961. Based on the
“Shan Principle”, submitted by the Shan State, the “Federal Principle” was produced at the
seminar.

The then Prime Minister U Nu stated that the “Federal Principle” should not be feared;
the three important constitutional demands, inter alia, included the following ones: 1) Proper
Burma must be transformed into a State to be known as the Bamar/Myanmar State ; 2) the
Chamber of Deputies and the Chamber of Nationalities shall have equal power and; 3) in the
Chamber of Nationalities, the number of representatives sent by each and every state/province

shall be equal. Since that time, in search of equality, a demand has arisen to form the Union with
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only the following eight states/provinces: Shan State, Kachin State, Mon State, Karenni State,
Karen State, Chin State, Rakhine State, and Bamar/Myanmar State.

U Nu agreed to receive proposals to amend the constitution and allowed the ethnic
leaders to convene a conference to this end. However, Gen. Ne Win, commander-in-chief of the
armed forces, staged a military coup on March 2, 1962, claiming that the ethnic leaders were
attempting to secede from the union. Then, the 1947 Constitution was abrogated. After ruling the
country without a constitution from 1962 to 1973, the military leaders produced a new
constitution in 1974 known as the 1974 Constitution.

When, despite avoiding absolute equality, a proper and reasonable equal situation among
the constituent units of the Union could not be created, identical treatment on the unequal
entities arose, thereby leading to the emergence of a privileged status that denies a minimum
standard of the rule of law. Since then, particularly from the aspect of collective or group rights,
the equality issue has only worsened. When it became apparent that ethnic people did not and
would not in a foreseeable future enjoy political and economic equality with the Myanmar
majority under the 1947 Constitution, the civil war intensified.

Nevertheless, the 1947 Constitution had many worthy aspects. Under constitutionalism,
in terms of a basic structure of law and in accord with values widely accepted in society, the said
Constitution embodied both liberalism and socialism, which can be realized from the value
approach under constitutionalism.
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“Provincial Sovereignty

In history, the ethnic territories existed independently. On this basis, an attempt which
emphasizes, inter alia, the full autonomy of Ethnic States/Provinces to establish a Union in
accordance with the Pang Long Accord, has been made. The stated attempt can be realized as
the right to ‘self-determination’ called for by the Ethnic States/Provinces, based on the historical,
political, and legal contexts leading to the practice of provincial sovereignty.

Burma did not come into existence as a totally new nation. She was under the rule of the
UK. The UK and Provisional Government of Burma agreed in a separate treaty that the Provisional
Government would inherit rights and obligations covered by international agreements to which

the UK was a party. This continued to bind the “permanent” Government of Burma, after its
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independence. Although a non-binding declaration, the Atlantic Charter - which led to the
emergence of the UN- is politically binding. In addition to other countries, for Burma, it laid
down, inter alia, a valuable principle, namely the right of people to self-determination, which
continued to bind Burma.

In connection with this principle, the Aung San-Atlee agreement was made between
General Aung San, the Head of the Delegation of the Burma Executive Council, and Mr. Attlee, the
then Prime Minister of UK on January 27, 1947, after the Second World War. It was an actual
agreement, binding in international law. This was apparently the intention of the parties.
Regarding frontier areas, paragraph 8 of the said Agreement provided as follows:

It is an agreed objective of both His Majesty’s Government and the Burmese Delegates to
achieve the early unification of the Frontier Areas and Ministerial Burma with the free consent of
the inhabitants of those areas.

Accordingly, the incumbent Ethnic States/Provinces - designated in the then frontier
areas, mentioned in the agreement- had the right to not join Ministerial Burma; in which case,
they could continue staying under the rule of the British Colonialists, and could strive for their
own independence in later periods. However, in search of unity and of striving for independence
collectively, the ethnic nationalities, who are also indigenous peoples, joined the Union together,
based on a famous historic agreement - known as the Pang Long Accord. This agreement was
concluded by parties within the same state. It therefore falls exclusively within domestic law.
However, it could implicate international law if it is not applied in accordance with the norms of
the latter, e.g., international human rights norms.

The 1947 Constitution was drawn up reasonably reflecting the historic Pang Long Accord.
Therein, the term “State”, including both the Union and the constituent units, was defined. The
term connotes that sovereign power lies not only in the Union but also in the constituent units.
Hence, the ethnic provinces deserve both provincial and popular sovereignty. Accordingly,
sovereign authority, apart from the power division between federal- and provincial-level state
organs, must be shared by the union and the constituent units. The latter shall have the right to
draw up their own constitutions.

In Burma, a 70-plus-year history has shown that the devolution of powers from the union
to the ethnic provinces and local levels was neither workable nor beneficial to all ethnic
nationalities and their states/provinces. In fact, the devolution of powers never actually came to
fruition. As long as this practice continues, civil war is likely to continue. However, federalism by
recognizing and accommodating diversities would allow for unity.

The Union—constituted by diverse component units with different historical, social,

linguistic, traditional, and cultural backgrounds—is a created entity that lacks an intrinsic
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existence. Undoubtedly, the diverse component units provide a foundation for the Union. Unless
the Ethnic States/Provinces, in terms of component units constitute the Union, the latter does
not exist. Therefore, similarly to Switzerland, in Burma, instead of devolution, the delegation of
power from the ethnic provinces to the Union must be practiced. This basic characteristic of
provincial sovereignty constitutes a part of State sovereignty. The underlying issues arising from
the right of “self-determination” would be resolved if such type of provincial sovereignty is
applied.

As stated above, the 1947 Constitution defined “State” to partially reflect the Pang Long
Accord. However, therein the provincial sovereignty concept was unclear, and the rights of the
ethnic provinces could not be sufficiently enshrined. Since then, ethnic nationalities and their
provinces have been subject to inadequate constitutional provisions. When provincial sovereignty
was disregarded under the 1974 Constitution, the plight of the ethnic nationalities worsened.
Currently, while almost all ethnic nationalities face situations probably more difficult than at any
point in history of Burma, state sovereignty alone neither protects the welfare of nor provides
security for the people, yet state sovereignty, which embodies rigid centralization, is exercised
under the 2008 Constitution.

Provincial sovereignty does not mean Ethnic States/Provinces enjoy absolute sovereignty.
Three major concerns arise: (1) authoritarian regimes may emerge in the Ethnic States/Provinces;
(2) natural resources that might cause environmental degradation could be abused and
devastated and; (3) corruption might occur by allowing foreign investment companies to operate
without complying with international norms such as the United Nations Guiding Principles on
Business and Human Rights and customary land rights, particularly in relation to collective

ownership and use right of land for indigenous peoples.
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Separation of powers

The principle of “separation of powers” has been endorsed by a large majority of states.
The primary objective of separation of powers is to restrict the power of government. This concept
was originally advocated by the renowned French political philosopher Montesquieu and entails
the separation of the executive, legislative, and judicial branches of government. The separation
and independence of the judiciary from the legislative and executive branches is of paramount
importance. The countries that accept the doctrine of separation of powers normally guarantee
judicial independence in their constitutions.

Although the judiciary does not have financial or executive competences of its own, it has
the authority of law, the ability to consider arguments carefully and the necessary independence
from political considerations. It is the task of judicial organs to interpret the law and the
constitution, which is the basic law of a state. Article (16) of the French Declaration of the Rights
of Man and of the Citizen (1789) boldly declared that "any society in which rights are not
guaranteed, or in which the separation of powers is not defined, has no constitution."

In the eighteenth century, enlightened opinion was that the separation of powers was
essential to limit the powers of the government and to prevent tyranny. Separation of powers
and other forms of checks and balances in the conduct of government continue to be recognized
as essentials of constitutional government in some countries, particularly those with presidential

systems of government, e.g., the United States and France.
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‘James Madison averred that “the accumulation of all powers, legislative, executive, and
judiciary, in the same hands, whether of one, a few, or many, and whether hereditary, self-
appointed, or elective, may justly be pronounced the very definition of tyranny”. According to
Montesquieu, the status of the judiciary is a bit subordinate to the Legislature. However, in
today’s world, the judiciary—which has developed from Montesquieu’s concept—stands on
various footings with the legislative and executive branches, depending on the situation of the
respective states, sometimes higher, for instance in the United States, and sometimes lower, as
can be witnessed in authoritarian states.

The principle of judicial independence has been recognized and endorsed by the
international community by incorporating it in international normative-setting texts and
international conventions: the Universal Declaration of Human Rights (1948), the International
Covenant on Civil and Political Rights (1966), the United Nations General Assembly in Resolution
40/32 of November 29, 1985 and 40/146 of December 13, 1985, the Sixth Conference of Chief
Justices of Asia and the Pacific held in Beijing in 1995 and others. The Beijing Statement, inter
alia, asserts that an independent judiciary is indispensable to the achievement of the fundamental
human right of a fair trial and public hearing by an impartial tribunal. Those appointed to the
judiciary must be the ‘best qualified for judicial office’ on the basis of ‘proven competence,
integrity and independence’.

T NCUB gooé:c}a’ae@égoea (oooee@@és) §<f: FCDCC @pé:@sae@égoes (?ogooelg &) ogé 0d

3» 3

80@3@[390003 o?@ PRCF goo)é:(‘;):a@e@égoesogé “oo@orl%@[s@oma” 0 of?:ooo:ooéu 0382093 65@[(9
(NN S Q. Qo ° S« -8 »” Q S
:aqwgp@s:a?oqlocgs@e@agoesogc oooqgozlgoes@lcraamo 0 @ag@looozoogu
C < C e c C < C < <
8 PRCF @maqoa@p@:cl) Q36 0 (0) eﬁﬁqc:[QS:@:qjmqu [§o):>ap_on
19 < < < C N C o ° NN C _C c C < C N C o ° NN
@maqoo@@eooocoggp@:cgs@e@egoeseq:ag@c:c\?oc§:®a§g @p_o@mgp@:cgs@e@agoeseq:ag@ H
C ¢, 8. S Q__ ¢ NP Qs Q S, SMS._8 QMg « Ko e e
CQOC 0PSOV araoreo?aogc\?oeaoocogaoqeoooagocc?me@o)oopju o%@o)ﬁ gﬁ@@pmsqw
N < Q C o ° < C _Q hY c _o¢ < N < Q Ce ° ”»
gpe:a’goquogs;e@agoes?g S0000GEEEYO0EEIID :Dooa?cep@@§wg0®@:3§oqjloqsae[§ogoea

°

) o < Q e.Q c__.Q...Q (Re.MS.C
0RE303 GOIUIIEY BODIHLOROEITPMNVOINMD ootogogcesga?@[ooo,@c,@o)ao@n

20 N Qoo ° < ¢, Q¢ o¢ o Qo ¢ e Q 2eke0d Q<
(8‘,0)@2('_)33@@980@3%33&?3 CD(D&?CGT.)O?C:@&G] 3200001 O‘gl_(g%l 3’3%’.)00) (D’.)C\)O?SO 8(7? COCOO0
g o ¢ o S T g. Q. .0 Q < £¢, € 8,0 Q
qa)eu 32000000 @Q)Q:D&Q_PJB’BGO o CT?»GD’.)oS’DODGD?U)@I_O)@QD@I_I ZDOn?o(D’.)O\RO):%:D&({PoU? QI?I

Qo Q SRS, 8 Q Q Q Q Q Qg Q e
CO(TJﬂ QI(TJG?D(TJ@O)QI(Y)G@OD&Q{PS? 399:§l3_3:q|mqp:399: GQQ(\)’D[gS G§OCB®§DOO§O&C @@@833G®€1§

RS 3203058E 0|QsIPe0lI2e(gdq0d 32§900530R05 cCigsa0pd cgPeSgEdgP: 3ed
R ¢ OBUB% N § 3 3P CQPPFI]IOOQPE3:

@ ’.)c" 2 Q [\ye} c 9 @ e Qo < '] e _C 008 __Q_ Q . .S 08N _o»
S §oq 2l C\)(TJ(ﬂOQ[(g@(Te @C\?(T)GOOD?QS O)U)(DO&C 60361’%(9?03?08{][0?393., CD(TJ§OOO?C99L9
o e~ ¢ . . <. 9. . S < . [N c_ ¢ 0oC ¢ R Q. e

o?mgocgqp.,saoo 0)§U?ow3o3800 GO&GIOO@II 39@0.,0)33(7)080 C\)(TJ§(Y)O?CO)OSQ'3° @08’3:.@3

00956502058:8:000:8E0ln (88320)1: 8200 \j) 2520033260036 N§8BoePecdecomwy §:&&on05a0
= PQECODs OY2P2G:2QCRE)) OPSPPRIEPNG| OJRIIDEIEYEONVY @)T00E)

< < N Q < N C o ° C C o Q _C < Q C C

Be[gmesqpiopd: (gdeclesoopdi a3(gdg) §.opsdaec(gdgues §0q0adancdndsngs cSaede(ogot:
< < c O < < C < <
0R05(ggr§:310503 c0pdagEaoons(geiygdclaopdi

2 FCDCC ¢,0p5:0306(gdpoes (303006(362) 986 qo mqadagé ©0536058,0p5:036[g8p06303 S:go

L IL
N

epag(Gee GE2e63p8 @é§c§§°®gsfgerac;[§égoeca(qb:9<‘r% 6612936)$ ©60Eg|903002200p51 Bepozc a3l



Q<
QQOC

05 &8 S N Q S RS, N . Q e o
o ?@61039&, 3200 O?ECY&C\?OG@OCOgDo@CoI (S eR) 39@0‘,0)?391, GQQODI @CO)GIO @@@6]?4{]0&393«,

§0303:00(G|C050pS 68008 ag0:(g €290 Fqjmangjpdacilaopdi 3(gde) FCDCC §0p5:dme(gdpoes 9Se §o
96 8:{ggo§2q)0503EAl§eo0n “on|8.0p5:0me6(gdgueaataepS” vrean eoluxg@en: “300n533S (m) dl

9”
39@@9?(;39@ U)GCD’J GO']U)C)Gl@C GBO)DoQDo @83@«&3’3011)&”

2 95@ (®) m@z@.?sac;@o% :)zoap;) PRCF Gmsqoagp@:(g 93@ (5) (20) (c) 95@ (0@) (0) (20) or%eﬁ @ &

< C < < c c O C C < C C < ° [ C C
[ngg?:qjmqp:@on)@n Gs']c:oaeo? wmsqoo@geoooc?c;ﬁ C\)e:&g:?s%@o%c{p:o? e[_apc:cu @ceocooo:
ooéu
= 390005%)05@00& 9:39303(308@035 UPEID @G@TG@GOT:D@ .%Eéeq 330 (Political Science) 326 6LV
Fealaeol [§§wéll NCUB §°®[3_5:€}39@@égoes (oooeéﬁv@e: §§ FCDCC guo)gzcgsge@sgoes (?oooo
6(38:) Bz (@gjra00:godecd) e eolurgEBopdieaala PRCF ¢ opS:daee[gdpoeany
FOOMIROIED  1DE2260luO3CORSemmoE:  23:3320051 0330z 6@@0’33 0S¢ 2053091160

3 2 QEPCOPE0C:  hiRPVPOI  GLrogan:  B[G0053AdE,0pdi30y)

° N < C (o] < < [ < C C C c o C c

arae@agoesg [ijeoooc?dg @@r?ooqp:@g gpg:ooo:oa@g 320000CQ0PE0Y  (32q][$00000°60D)

N

Splcieve) ed]moqqpsor% “@é§05q|93<7$cﬁ®o:@lcgogem5” w0 G@DE:C\SS@@SL@OOD:OJP_SM 05@[@0836100
N (‘° C C o o N PRCF N Cou o c ’]0 [N [N C '] o
goo)@,s?oqlogsac;@agoeag gpgxgs’ae@agoeaogco §l6200 6IDNMSQROIEOIOVPEID GOlVIIE M)
“@é:)%(gf)coo%” ogsj C\)éSGOOC)(CZS 3900(5@03@0)5 O%GO?OSI sgqi[:woscgo%emg (€plcieb GO']UOC)GlOPB

« o o ” o Co ~20e So TR S
(g8 s0SgpeaBudeni(g| qgo3e0nd” agjcopSicanat: adisdeogniepS(gdaopdi
2 . Q. QN Q. Q Qo . < c og, ¢, 9 © < .
o)8(gle0536058,005:338 Sdaeefgdpueangd  meqaeogodad§nmind Boyge  eswd(goonieol
< c O N < C c o C < ¢ _C < < o C C c
390')03@@39&3@333 @83%(};0)@03’.)@130?0309.&?&) 39@613908(7)?9 @&ém(ﬂ:h(?m@:%@lcgm@mg
o C < N (o) < [\ N 12} Q < C o C
(Te(DO):)oQPOD 39@613908(73 3’39_][@90)3.6@5{](783@009@0? ®eo®t)°[9°(j>oot) q?g@:l)o @g@weﬂoo(}?wo’_}o@[
056005030502:0008 36qIORAB0S 2005605230:68[gS 2005
cgodeoSafubentnpd BeqmRogndaf 2003603080195(do0ps

B ECDCC {gpé:c}sm@égoes (::Ezogoaelg &2) oae Q(m)e °°[§go.§ 3|00 (73 PRCF @pé:@sae@égoes 030
< <

c C C 00 Q 0 C o) oc¢C o
Y §C  VOOIGUO IEMEEOOEPID 390)003900, (o) 392 (9) I 3QC3 (Q) 3993 0qQ 0p03¢ ooooooeqoo

le]

36|909c000 %C @8: Gp @80§ SHOOQP"OO@Q @99 saaocaocaomaooo"eooo @SO%SQ_I(TS ®OO@II

26

le}

3cceoo5009:>3339[§® :Doog;oo@cze[g § m@oaooooo:eoao @csqmo']gpap_a FCDCC g@@:oaae@é
goes (30000@@@, o:ae qQ (s s)d @Sog? Qjmoog 39@9,9 0@ os@e@sgocaogc oo&mgc"@goc?aooon@c,
eﬂewomg: evlopialeleall=tevi) @g)@:qjm@@ej @@m@oo@ogczooo:@c:@@oo@n

T NCUB {gpé:c}sm@égoes (oooeelg@f;:) LL):Se 9 ol e Ez@go%qcﬁ@éwéu wé:@goé‘;gﬂ(ﬁeﬁ :90803

c < c O N C o o [} C < Co N <
o)oe@oca@goc?,:ﬂooo? FCDCC gpp_mgs@s@agoea (aoocmlg ©3) Q36 & 0D SOODICOED @8°§°5?Jm

< < :

[gS20pSu

28 0.0 o < I3 0Q so _C O o) <

p0caddiea:adapa3t 630030lea§Sadiac(gddonoRiqpigaepdi

(0) RUEBIEMRE ©pSG| B§EOaI ROE3E§,EE2058¢ RuEaEREIRCE M&:0rP3g|aqqeRdI

()) 3(goss00585¢ oGl ( [gOe0y)seg§opsenim(gdeoieqarc(gdnd oppdgom¢adias c3aadaopdi)

() oppdoopy @efgmesad oppdgo  [(geqepdt  (eoppdemntadimedl  montiae(03doneseal(ges
00p0dl) YT BREBLSRE  FPOBORVIRNS  0pp3grdEne0dE0D)  Fe(gIEsF DD
c32o& p3q§(gS0pSH

Equal situations do not connote that citizens are equalized to the extent that absolute
equality is practiced. Nevertheless, a certain facilitation for an individual subject or a group or

any social stratum may be provided to reach an equilibrium that achieves an equitable enjoyment
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of rights, opportunity, and protection. Given the above, if equal situations are treated equally,
discrimination issues may not even arise.
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Myanmar faces the risk of a lost generation with erosions in human capital development. Public spending
on health and education is estimated to have declined from about 4 percent of GDP in 2020/21 to
approximately 2.2 percent in the 2023/24. These figures are the lowest when compared to regional
neighbors such as Cambodia, which spent 3.67 percent of GDP, Laos, which spent 2.58 percent of GDP.
Food security and nutrition are worsening with high food prices and ongoing weakness in the labor
market putting household incomes under substantial pressure, particularly in states and regions affected

by the ongoing conflict. The latest World Bank Agriculture and Food Security Monitoring Report (June

2024) found that 42 percent of farming households worry about not having enough food. The report also

shows a notable drop in the consumption of nutritious foods.
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<https://www.worldbank.org/en/country/myanmar/overview>

(To translate the above paragraph into Burmese)
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Countries with universal healthcare include Austria, Belarus, Croatia, Czech Republic, Denmark, Finland,
France, Germany, Greece, Iceland, Italy, Latvia, Lithuania, Luxembourg, Macedonia, Malta, Moldova,
Norway, Poland, Portugal, Romania, Russia, Serbia, Slovenia, Spain, Sweden, Switzerland, etc.
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Limited Government: Parliamentary and Presidential systems
Parliamentary and Presidential systems of government have three crucial universal differences,
and several other case specific differences.
First, in a parliamentary system, the head of government, normally the Prime Minister, is
accountable to the legislature, dependent on the legislature’s confidence and subject to dismissal
from office by a legislative vote of no confidence or censure. In a presidential system, the head
of government, always the president, cannot be forced to resign by applying a procedure similar
to the parliamentary one.
Second, in a parliamentary system Prime Ministers are selected by legislatures. The process of
selection may take a variety of forms and the cabinets that emerge from inter-party bargaining
are appointed by the heads of state without formal election or investiture. For instance, the
German chancellor is formally elected by the Bundestag. In a presidential system the president
is elected directly through an electoral college or by the legislative assembly.
Third, parliamentary systems have collective or collegial executives whereas presidential systems
have one-person, non-collegial executives.
Fourth, in presidential systems the president cannot be a member of the legislature, thus defining
the mutual independence of the executive and legislative branches. In contrast, in many

parliamentary systems, except e.g., the Netherlands, Norway, and Luxembourg, it is an absolute
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requirement that cabinet members also be members of the legislature. <Arend Lijphart, Patterns of
democracy: Government forms and performance in thirty-six countries (2™ edn, Yale University Press, New
Haven 2012)>

Fifth presidents do not have the right to dissolve the legislature, whereas prime ministers
and their cabinets do have this right identified as a specific prerogative of the prime minister.
Sixth, parliamentary systems (except Botswana) usually have dual executives: a symbolic and
ceremonial head of state (a monarch or president) and the operative head of state (prime
minister). In presidential systems the president is simultaneously the head of state and the head
of the government.
Although prime ministers are selected by legislatures without formal election or investiture, in a
parliamentary system, political negotiations among the elected parties commonly take place.
Such negotiations are particularly important for countries that are transforming from
authoritarian rule to a democratic one and/or for countries with diverse ethnic nationalities
and/or societal backgrounds. Collective or collegial executives are more likely to prevent
tyrannical rule and to practice limited government than one-person, non-collegial executives.
There can be positive impacts on the separation of powers when the president is not a member
of the legislature. A qualified president can operate government both independently and
effectively. The accountability of the government lies primarily with the president, who is
simultaneously the head of state and the head of the government. Adequate social and economic
conditions of life for the society can be efficiently facilitated by the existence of effective
government capable of maintaining law and order and implementing the constitution.
Also, there can be negative impacts on the separation of powers when the president is not a
member of the legislature. Political negotiations with other parties composed of diverse ethnic
nationalities or societal backgrounds may be more difficult to achieve.
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The term “Caretaker Government” is commonly used in countries that practice
parliamentary democracy. After its independence, Burma adopted a parliamentary system under
the 1947 Constitution. Then, General Ne Win was named prime minister of the Caretaker
Government with the approval of the Parliament and in accordance with the Constitution. The
2008 Constitution institutes the presidential system. There is no provision in the 2008 Constitution
that empowers the Union Legislative Assembly, also known as the Pyidaungsu Hluttaw, to appoint
a non-elected leader as the head of a Caretaker Government.

That Parliament only agreed to form a Caretaker Government in 1958 was because of the
pressure exerted on the Prime Minister U Nu-led government by General Ne Win through the
armed forces. Hence, to avoid the tradition of military coups in the country, the Parliament
constitutionally transferred power to the Ne Win regime. When the then-Caretaker Government
could not hold an election on February 13, 1959, which was the end of the defined six-month
period, General Ne Win called a session of the Parliament. He submitted to the Parliament the
amendment of Article (116) of the 1947 Constitution, thereby extending the term of the
government in accordance with the Constitution. The election was eventually held on February
6, 1960.

Generally, in parliamentary democracies, a Caretaker Government is formed when the
incumbent cabinet is dismissed through a motion of no confidence tabled by opposition parties
in parliament. In 2021, the military led by Min Aung Hlaing staged a coup when the opening
session of the Union Legislative Assembly (Pyidaungsu Hluttaw) was due in accordance with the
2020 election outcome. None of the opposition parties had tabled a motion of no confidence
against the government. Moreover, the 2008 Constitution does not provide for such a motion in
the above Assembly. Thus, promulgation of the Caretaker Government is clearly unconstitutional.
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328 Legal Theories and Human Rights

The absolute rights of individuals highlighted by William Blackstone contributed to human
rights from the aspect of individual rights and freedoms. Accordingly, persons are divided into
natural and artificial ones: the former are formed by the God of nature; and the latter are created
and devised by human laws for the purposes of society and government. It is noticeable that
William Blackstone, in connection with the rights of individuals, adopted the existence of society
and State simultaneously. He continued to explicate that individual persons are members of
society and that, so long as they can keep their wickedness, sobriety, and misdemeanor to
themselves, and do not offend against the rules of public decency, they will be out of the reach
of human laws, provided by the State.

Thomas Hobbes famously stated that in a state of nature, there is always war of everyone
against everyone; every man is enemy to every man; uncertainty arises insofar as feeling of fear
constantly prevails given the danger of violent death; and, as a result, the life of man is solitary,
poor, nasty, brutish, and short. He continued to elaborate that between one man and another

or other, there are three principal causes of quarrel: First, competition for gain; secondly,
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diffidence for safety; thirdly, glory for reputation. In conclusion, as the fundamental law of nature,
every man has right to everything, even to one another’s body.

On a state of nature, Jean-Jacques Rousseau somewhat posited a different view from
Thomas Hobbes. According to the former, the place of laws, morals and virtues are found for man
who roams in the forest as nobody is tempted to disobey compassion, which is a natural being,
contributing to the preservation of the whole species while preventing someone from committing
any violence against the weaker sectors of society. Men were strangers to vanity, deference,
esteem and contempt, meum and tuum, and justice and revenge. As such, even in a state of
nature, the situation - war of everyone against everyone - did not occur; probably in many parts
of society, peace existed. It is noticeable that Rousseau accentuated unconscious phenomena of
society relating to law.

Regarding a state of nature, John Locke’s discourse is more influential. He elaborated
that man enjoyed perfect freedom, equality, liberty, and executive power in the state of nature.
Simultaneously, he posited that men should not violate one another’s right, refraining from doing
hurt to each other. For security and preservation of their property, men - somewhat, but not all
- gave up their executive rights; associated with others and participated in the establishment of
one society distinct from other creatures, uniting into commonwealths, and putting themselves
under government made by their consent. However, without a man’s own consent, the right to
equality, liberty and own property cannot be taken from him by the government.

As far as the protection of stated fundamental individual rights are concerned, John Locke
adopted the concept of limited government to the extent that the tyrannical government can be
overthrown. Locke’s hypothetical operational structure of a society - later transformed into State
- mentioned above, laid a foundation for promotion of human rights, which have become globally
overarching societal norm.

In relation to human rights, Henkin underlined the status of ‘society’, by claiming that
human rights are claims upon ‘society’, not ‘against society’ against the interest of society -
rather, in practical term ‘state’ or against the state - as insurer to provide individuals if the latter
cannot provide freedoms and immunities for themselves. He continued to elaborate that the
state is obliged to satisfy individuals’ claims by maintaining domestic laws and institutions and
creating legal rights and remedies.

Connections between human rights, international law, and national rights systems,
highlighted by Henkin over two decades ago, have become more relevant today.

A comprehensive study of human rights recognizes that the international law and

institutions of human rights depend heavily on national rights system. In a real sense,
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there are no "international human rights"; human rights are claims by human beings upon

and within their national societies.

Nickle elaborated human rights generally in four ways: (1) human rights exist, as a norm,
based on actual and justified moralities and are exercised as a legal right, national and
international; (2) human rights are plural as they address a variety of specific problems; (3) human
rights are universal; (4) human rights, albeit not absolute, have high-priority when they conflict
with other values such as national stability and security, individual and national self-
determination, and national and global prosperity.

Human Rights and Constitutional Rights

Constitutional rights may be of two kinds: certain fundamental rights conferred by the
constitution, depending on the status of a State, to which extent such State adopts human
rights, or related, norms; and, other rights, required to deal with particular situations of the
respective society, are created by the constitution and they are realized as constitutional rights.
From this aspect, in the 1947 Constitution, “rights to constitutional remedies” are found. It is also
elaborated in 1.6.2.

Although the international system seems to have moved beyond state values towards
human values it has not yet sufficiently spread to the independent States insofar as the
undisputed international norms, including human rights, are reflected in their national
constitutions. A large majority of the independent States, big or small, still adhere to, or take
advantage of, “national sovereignty” more than necessity at times to meet their national interests
generally and/or to fortify the operation of perhaps dictatorial rules. In these cases, the
constitutional protection of human rights is too far from a reality as the constitutional rights exist
only rhetorically.

Only when independent, impartial, efficient, and resource-rich judiciary exists in any
State/States, constitutional rights - at least two kinds of rights, stated above - may be judicially
enforceable. However, from human rights perspective, there are two concerns: courts may be
technically unable to define and enforce social and economic rights; and, conferring final power
on a small legal elite for constitutionalizing international human rights, which entail broad-
ranging societal debate on local practices, may be detrimental to society particularly in the
countries which have transformed, or in the process of transforming, the rule of dictatorship to
democracy.

32 The Role of International Law: Binding Obligation of Burma Under International Law

In this section, the obligation of Burma will be scrutinized from the aspects of customary

international law and treaties to which Burma is a party in the areas of human rights,

humanitarian law, etc.
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Torture and Geneva Conventions

Acts of torture are regarded as a violation of peremptory norms of customary international
law. As such, although Burma is not a party to the Convention Against Torture (CAT), it is obliged
to comply with it.

Under customary international law, “torture” generally means any act that is intentionally inflicted

on a person when the act causes severe pain or suffering, whether physical or mental, for such

purposes as obtaining information or a confession, for punishment, for intimidation or coercion or
for any reason based on discrimination of any kind.

UN HRC (n 26) para 389; Prosecutor v FurundZija (1T-95-17/1), ICTY Appeals Chamber Judgement,

21 July 2000, para. 111; David Weissbrodt and Cheryl Heilman, ‘Defining Torture and Cruel,

Inhuman, and Degrading Treatment’ (2011) 29 Law & Inequality 343, 361-3.

Customary international law also prohibits “other cruel, inhuman or degrading treatment
or punishment,” but a purposive element is not necessary. Torture requires a purposive element
under international criminal law.

A first legal consideration concerns human rights law, which obliges every state, and so
the armed forces, to protect the right to life of all human beings in whatever situation. In addition,
the right to be treated humanely for every person taking no active part in the hostilities is one of
the main observable breaches of the Geneva Conventions. This right is the fundament of common
Art. 3 of the Geneva Conventions—to which Burma is a party—about armed conflict not of an
international character. Under international human rights laws, Burma has the obligation to
guarantee the right to liberty and security of the person, freedom from arbitrary arrest and
detention, and, in the case of lawful arrest, the right to a fair trial.

CEDAW, Geneva Convention and Child Rights Convention

Burma has been a party to the Convention on Elimination of All Forms of Discrimination
Against Women (CEDAW) since 1997. Furthermore, the Constitution does not allow discrimination.
Despite this, the definition of “discrimination” in Article (1) has not yet been incorporated into
domestic laws nor has any type of law against discrimination been enacted. In the States where
national armed conflicts take place, CEDAW should be applied in connection with Geneva
Convention IV. Accordingly, women receive a special protection.

In conflict zones, primarily in remote mountainous territories of Ethnic States/Provinces,
despite special protections for women, rape victims do not even obtain normal arrangements
and facilitations and so they cannot get immediate assistance to have medical check-ups right
after assaults occur. There is no legal aid system to provide free legal assistance after the filing

of First Information Reports (F.I.R.) at the police stations, and no existing civilian institution
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oversees the undertakings of the police on whether they conduct their tasks systematically, justly,
legally, and without unreasonable delay.

In addition, the military justice system that deals with such crimes is not equipped to
provide adequate justice. It is exacerbated by lack of a witness protection law. Hence, it is quite
challenging to find prosecution witnesses who will courageously provide a statement against the
alleged military perpetrators. The operation of Forensic Exams for Sexual Assault Suspects is not
transparent as it is under the control of military turned police officers. Likewise, to treat rape
victims, a trauma surgeon is unavailable at small and un-resourced township hospitals in Ethnic
States/Provinces. Further, several ethnic women rape victims cannot speak the Myanmar
language, but having an independent professional interpreter is not a legal right.

During the internal armed conflicts or civil war, the rights of the child, provided for in the
CRC—such as the right to have the best interest of the child, the right to life, the right to be
registered immediately after birth, the right to not have separated from his or her parents, the
right to have protection from all forms of physical or mental violence, the right to enjoy the
highest attainable standard of health, the right to have a standard of living adequate for the
child’s physical, mental, spiritual, moral and social development, (for indigenous children in
community with other members of his or her group) the right to enjoy his or her own culture,
etc.—have been seriously infringed.
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Self-rule and shared rule

In federalism, self-rule represents to some extent a type of democratic rule, in
accordance with which a certain territory and people are ruled primarily by a dominant
nationality or collectively by diverse ethnic nationalities within a component unit. In the

context of Burma, with the underpinning of self-determination, full autonomy—to be
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exercised in a way that democratic rule is practiced in the respective ethnic provinces—
has been conceived as self-rule. (Pang Long Accord para 5, 7)

Shared rule, in this context, means sharing power, obligations, benefits, or
liabilities, based on the recognition of each other, while maintaining a spirit of sharing.
Accordingly, shared rule is threefold: first, between the federal- and provincial-level
organs; second, among the provinces; and third, among the diverse territorial or ethnic
components within a province.

However, in the federal movement of Burma, self-rule and shared rule are an
unprecedented, unclear, and complicated practice and sufficient knowledge about this is
lacking.

Self-rule refers to the scope regional governments have to develop their own policies,

legislation or raise their own taxes, and be accountable to their own parliaments or

assemblies. Shared rule refers to the extent to which regional governments can exercise
influence in the country as a whole, particularly in areas of policy or revenue-raising which
affects directly or indirectly regions or regional competence.

Nicola McEwen and Arjan Schakel, ‘Route to Influence or Constraint on Autonomy? Examining the

Relationship between Self-Rule and Shared Rule in Multi-Level States‘ (Shared Rule Reform

Processes and State Regional Relations Panel, Political Studies Association, London, April 2017)

<https://www.psa.ac.uk/sites/default/files/conference/papers/2017/McEwen%20and%20Schakel

PSA%202017.pdf
The above explication occurred after conducting regional research within 14 OECD

(The Organisation for Economic Co-operation and Development) countries, focusing on the
following areas with respect to the relationship between self-rule and shared rule:
literature on federalism is posited as a balance between self-rule and shared rule; more
of one means less of the other; shared rule is dependent upon—and fosters—mutual trust

and solidarity; and shared rule is not an alternative to self-rule but a complement to it.

In Switzerland, cantons are component units, commonly practice self-rule and can
develop their own cultures, history, language, and religion. Despite recognizing the
individual legal cultures and practicing intercultural relationships, each canton has
established its own perception of state, law, democracy, and even state-church relations.
Consequently, their robust commitment to direct democracy, federalism, and autonomy

of local authorities has turned a culturally diverse population into a politically
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https://www.psa.ac.uk/sites/default/files/conference/papers/2017/McEwen%20and%20Schakel_PSA%202017.pdf
https://www.psa.ac.uk/sites/default/files/conference/papers/2017/McEwen%20and%20Schakel_PSA%202017.pdf

homogeneous people, and a protected balance between self-rule and shared rule is
exercised. <Thomas Fleiner, ‘Recent Developments of Swiss Federalism’ (2002) 32 Publius 97, 99,
103>

Given the above, it is conspicuous that federalism or federation is considered to
exist under the “coming together” concept, which focuses on the instrumental status of
component units as foundations for the union. Afterward, a federal union may be
established based on a bottom-up process, rather than a top-down one. Federation
corresponds to the history of Burma in which independent sovereign states, or at least
sovereign territories, existed. Hence, in one way or another, component units should
enjoy provincial sovereignty to be exercised within the framework of a federal
constitution. Should federalism based on the bottom-up process be implemented in
Burma, one underlying issue, /inter alia, is how a dominant ethnic majority or minority
and other ethnic minorities, inhabiting a component unit together, will be accommodated
peacefully, justly, and legally.
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Contrasting Burma with Ethiopia
Since 1994, Ethiopia has established a federal system in which different ethnic groups can
practice self-rule. The ethnic federalism being practiced in Ethiopia guarantees the right to
secession according to the Article 39 (1) of its constitution and primarily actualizes two types of
sovereignty below.
Article 50:
3. Supreme power of the Federal Government shall reside in the Council of Peoples'
Representatives which shall be accountable to the Ethiopian people. Supreme power of
states shall reside in the State Parliament which shall be accountable to the people of
the state which elected it.
8. The respective powers of the Federal Government and the States is determined by
this Constitution. Powers of the Federal Government shall be respected by the States

and powers of the States shall be respected by the Federal Government.

(29))



9. The Federal Government, may, when it deems it necessary, delegate to the States,
some of the powers given to it under Article 51 of this Constitution. States may also

delegate some of their powers and responsibilities to the Federal Government.

Under the system, Ethiopia shifted from being the world’s poorest country to one with a
strong, broad-based growth averaging 9.9 percent, compared to a regional average of 5.4 percent.
World Bank, ‘The World Bank in Ethiopia’ (The World Bank, last updated 13 October 2021)

<https.//www.worldbank.org/en/country/ethiopia/overview> accessed 29 December 2024,

Since the early 1990s Ethiopia has experienced reduced state repression, a relatively
stable political climate, and has made encouraging strides to improve the living standards of its
people. Education, health, infrastructure and economic growth have all improved, especially in
the past decade.

Unfortunately, the 1995 Constitution of Ethiopia failed to establish the foundation for the
rule of law, although the term “independence of judiciary” is mentioned. (Ethiopia Constitution
Articles 78-84)In Burma, the independent judiciary existed under the 1947 Constitution from 1948
to 1962. But such a judiciary never existed in Ethiopia. Although Emperor Haile Selassie | injected
the idea of an independent judiciary and adjudication according to law under two constitutions
in 1931 and 1955, the military junta made the judicial system amenable to the executive. The
Ethiopian public therefore continually challenges the quality of justice.

Like the status of the judiciary under the 2008 Constitution in Burma and its low levels of
impartiality, integrity, and competency, the Ethiopian courts may still be sluggish but less slavish
to the demands of the state. In sensitive cases, politicians and bureaucrats have frequently
meddled. Meanwhile, the judiciary has been inaccessible, corrupt, politicized, and under-funded,
and justice has remained elusive. Further, the sector showed few signs of improvement until 2018
when Prime Minister Abiy Ahmed’s government initiated judicial reforms. Leul Estifanos, ‘Judicial
reform in Ethiopia: Inching towards justice’ (Ethiopia Insight Election Project EIEP series, Ethiopia
Insight, 5 September 2021) <https.;/www.ethiopia-insight.com/2021/09/05/judicial-reform-in-ethiopia-
inching-towards-justice/> accessed 29 December 2024.

Conflicts between Prime Minister Abiy Ahmed’s federal government and Tigray province
later began in November 2020 primarily given the non-recognition of the elections held in Tigray
state by the federal government. Neither side resorted to the adjudication in the Federal Supreme
Court of Ethiopia. Burma must learn lessons from Ethiopia. Even though ethnic federalism under
the name of federal democracy is practiced in Ethiopia, the country has again become chaotic
since the rule of law cannot be upheld. For Burma, the crucial issue is based on the rule of law

and how provincial sovereignty can be practiced to avoid an experience like that in Ethiopia.

(2999)
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While society needs to protect individual rights, it must also maintain the collective rights of all
people, particularly the right to self-determination that can be implemented in accordance with
the constitution. Ultimately, the goal is to ensure that diverse ethnic nationalities can preserve
and practice their cultures, languages, traditions and other designated societal values on the
basis of collectivism, harmony and social cohesion.
Life depends on livelihood, and livelihood increasingly depends on people's access to required
resources. Many times, governments, local authorities, and foreign and local companies manage
and exploit natural resources—such as the national oil and gas reserves, forest and mine
resources, minerals, river system, and lands—without any restraint or self-responsibility, and
without community participation and informed consent in the decision-making process. In such
cases, people's access to resources is negatively challenged.
In Burma, the collective ownership and use rights of land by indigenous peoples/ethnic
nationalities have, generation after generation, long been practiced in the respective Ethnic
States/Provinces according to their customary laws. Through these practices, these groups’
socio-economic stability was embedded, their social welfare was promoted, and their unity,
dignity and existence were mutually supported. The current legal framework does not recognize
the stated rights and fails to provide protection for the rights.
The nature of collective ownership and use rights of land

For indigenous peoples, land is the foundation of their identities, spiritual beliefs and
social, economic and cultural well-being. The peoples’ existence and their lands cannot be
separated. These cultures and traditions offer guidance and outline responsibilities to each
community regarding the preservation and protection of the environment and the surrounding
biodiversity, including also the right to control or manage natural resources for livelihood, basic
needs and collective use.
Various ethnic nationalities, including Myanmar, have a long history of collectively using lands. In
the Irrawaddy Delta Region, the Karen, Mon and Myanmar have been living alongside each other
sharing a type of land through a system called “land for common interest,” known as “Bone Sar
Myay” (“or:moze@”) in the Myanmar language. Neither the state nor any individual or local people
have confiscated the collectively owned land. Every individual and household can utilize the land
to secure their livelihood. Indeed, this culture is derived and rooted in the customs of local
communities.
In the Ethnic States/Provinces, which are predominantly inhabited by non-Myanmar peoples,
there are ancestral lands, forests, creeks, rivers, virgin lands, fallows and vacant lands that are
collectively owned by individual villages. Having access to these resources, the villagers have an

adequate supply of food and other forest products for their basic needs. Moreover, villagers are
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relatively free to cultivate fallow land near their villages and use the nearby fields as grazing
ground for their livestock. Each community also establishes holy sites in specific sacred grounds
in the surrounding forests and hills, in which they place crafted statutes and tombstones to
worship.

Land that is managed and used collectively—such as forest, virgin or fallow, and pasture
land, including water streams—differs from land owned individually. In the case of a private
ownership system, individuals are living persons who are entitled, for example, to freely convey
property—moveable or immoveable, including land—to one or more other living persons, a
company or association or body of individuals. Conversely, land managed by a community is
owned by all members of the community: the land cannot be permanently occupied by any
individual nor transferred to other living persons, without the consent of the respective
community. The leader or headman, according to customary law, must consult the members of
the community about how and in what ways the land will be used.
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APPENDIX

1. A brief historical background of land

In 1885, the British occupied lower Burma, and the reign of Burma’s last dynasty was
extinguished.! Later, the colonial power was expanded up to the hill tracts where the majority of Kachin,
Chin and Shan reside,? except for the Karenni. Burma was then administered as a part of British India.
During this period, legislative and regulatory frameworks were implemented differently via
accentuating geographical features. The British differentiated Burma’s geographical areas as lowland
areas and hilly regions. In lowland areas, a more direct form of control was adopted with the
implementation of the Burma Laws Act (1898). Section 13 of the Act empowers the courts of Burma
to apply customary laws in cases regarding succession, inheritance, marriage, caste, religion or an
institution.

The said law allowed customary land use practice by implication with an exception clause,
provided in the same section: “except insofar as such law has by enactment been altered, or abolished
or opposed to any custom having the force of law.” The phrase “any custom having the force of law” is
significant. The Burma Laws Act (1898) is a statutory law. According to the stated clause, it can be
construed that customary law is recognized as prevailing over statutory law regarding the matters
relevant to succession, inheritance, marriage and so on. For instance, in the colonial period and even
after independence, Myanmar Buddhist people inherited various types of land from their parents, and
grandfathers normally present a plot of land to their grandsons or granddaughters as a gift in a specific
ceremony following Myanmar Buddhist customs. Hence, such customary practice conformed with the
Burma Laws Act (1898) and thus had the force of law. Similarly, the practice of customary laws, in
regard to land tenure, in hilly regions or uplands particularly in Ethnic States/Provinces would have had
the force of law.

In addition to other matters,® general control by a village headman incorporates the power to
handle land management in accordance with customary rules. Moreover, special rules allow the hill
tribes to possess arms, ammunition, opium, and forest and timber products.

The term “State Land” provided for in the Upper Burma Land and Revenue Regulation (1889)*
had not deprived the indigenous peoples of their collective ownership and use rights of land. The same

! The First, Second and Third Anglo—Burmese Wars.
2 Dorothy Woodman, The Making of Burma (Cresset Press, London 1962) Part 4 ‘Resistance in Upper Burma’.
3 The Kachin Hill Tribes Regulation 1895, s 6 (Criminal jurisdiction of headman) and s 7 (Civil jurisdiction of
headman).
4 The Upper Burma Land and Revenue Regulation 1889 s 23 Definition of “State Land”: ‘““State land” in the
following sections of this Regulation means land belonging to or at the disposal of the Government, and
includes-
(a) land formerly termed royal land;
(b) land held on condition of rendering public service or as an appanage to or emolument of a public

office;
(c) islands and alluvial formations in rivers;
(d) waste-land and land included within reserved forests; and
(e) land which has been under cultivation but has been abandoned and to the ownership of which no

claim is preferred within two years from the 13th July, 1889.” Available at
<https://www.mlis.gov.mm/mLsView.do?lawordSn=10438> accessed 6 April 2023.
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is true for the Transfer of Property Act (1882), which enables individuals to transfer their private
properties in ways that mean a sale, mortgage, exchange, gift or lease is made. The Lower Burma Towns
and Village Land Act (1899) provides “State land® from the aspect of revenue, rather than empowering
the government to confiscate any types of land in the entire country. Importantly, the said law
recognizes landholder’s rights.® Nevertheless, the law is relevant primarily only to land within the limits
of towns and villages,” which accentuates dwelling places.® The law is irrelevant to the virgin, fallow
and vacant lands outside the villages, particularly in hilly regions that ethnic nationalities/indigenous
peoples inhabited. Under these laws, all lands were divided into either state land or non-state land.®

Even during the colonial era, the role of the state was limited, and the state was not the ultimate
owner of all lands and natural resources, contrary to current practice. Under British rule, both statutory
and customary laws were in effect, but generally, customary land practices prevailed in the uplands of
ethnic areas, whereas statutory laws were enforced in the lowlands.® The Land Acquisition Act (1894)
plays a crucial role in limiting the power of the government in regard to land confiscation within a
unitary, but not federal, structure of the state.

Accordingly, although the government is empowered to confiscate land, it shall be done only
with limitations: (1) land acquisition can be made for a public purpose, or for a company; (2) strict
procedures shall be applied for all land acquisition processes—before, during and after; (3) power of
land acquisition lies only with the President but not with any other state institutions, including state
security forces, such as the Tatmadaw; (4) the said law does not empower the President to confiscate
holy sites at specific sacred grounds, cultural landscapes and archaeological remains of the ethnic
nationalities; (5) the law is applicable in confiscating all land without discrimination regarding the type
of land, such as farmland or virgin, fallow and vacant land; (6) the law enables “any person interested”
to claim compensation; and (7) in cases of urgency, the law confers special powers on the President to
take possession of any waste or arable land needed for public purposes, or for a company.

As stated above, land acquisition cannot be done arbitrarily, but strict procedures must be
followed: a preliminary notification to that effect shall be published in the Gazette;** for all necessary
damages, occurred when entering upon the land and surveying, payment shall be made;*? any person
interested in the land enjoys the right to objection within thirty days after the issue of the notification;3
the declaration that land is required for public purpose or for a company shall be issued;** the stated

®> The Lower Burma Towns and Village Land Act 1899, s 4(1): ‘“State land” means all land of which no
absolute and revenue free grant has been made, recognised or continued by or on behalf of the * * Government.
Available at <https://www.mlis.gov.mm/mLsView.do?lawordSn=8540> accessed 6 April 2023.

8 ibid ch 3.

7ibid s 6: ‘Subject to the provisions of section 3, this Chapter shall apply to all lands in all towns and villages.’
8 ibid s 4(5): ““village” means an area appropriated to dwelling places not included in the limits of a town.’

% Scott Leckie and Ezekiel Simperingham, Housing, Land and Property Rights in Burma: The Current Legal
Framework (Displacement Solutions, Geneva 2010) 22.

10 Burma Environmental Working Group, Burma’s Environment: People, Problems, Policies (Burma
Environmental Working Group, 2011) 37, available at <https://earthrights.org/campaigns/burmas-environment-
people-problems-policies> accessed 6 April 2023.

11 The Land Acquisition Act 1894 s 4(1). Available at
<https://www.mlis.gov.mm/mLsView.do?lawordSn=9165> accessed 6 April 2023.

12 ibid s 5.

13 ibid s 5A(L).

14 ibid s 6(1).


https://whc.unesco.org/en/list/208
https://whc.unesco.org/en/list/208
https://www.mlis.gov.mm/mLsView.do?lawordSn=8540
https://earthrights.org/campaigns/burmas-environment-people-problems-policies
https://earthrights.org/campaigns/burmas-environment-people-problems-policies
https://www.mlis.gov.mm/mLsView.do?lawordSn=9165

declaration shall be published in the Gazette, and in the territory in which the land is situated;* the
Collector shall issue a public notice stating the intention of the Government to take position of the said
land;'® the Collector shall also serve notice on the occupier of such land;*” and compensation can be
allowed for the interests of the claimants.'® Most importantly, the Land Acquisition Act (1894) enables
any person interested who had not accepted the award/compensation to have access to the court for
adjudication.®

The legal framework and its effects on the customary land use rights
of the ethnic minorities

The Tatmadaw and government authorities nationalized the farmland without invoking the
Farmland Nationalization Act of 1953 as recently as March 30, 2012. The same was true for the
confiscation or acquisition of other types of land. The military regime also disregarded the Land
Acquisition Act of 1894, which was effective until August 19, 2019, until the related new law was
enacted.?’ The Tatmadaw confiscated farmland or other types of land without complying with any acts
named above. Land confiscation was done in way where the plot of land the Tatmadaw intended to
confiscate was first fenced in and then a signpost declaring “military land, do not trespass” was
erected.

The 2012 Farmland Law, enacted in line with the 2008 Constitution, allows farmers merely to
enjoy “rights of use” but not “rights of ownership”;?? accordingly, the farmers can transfer their rights
of use to other persons in ways that result in creating a sale, mortgage, exchange, gift or lease.?

Concerning farmland, the distinctions between rights of use and rights of ownership should be
heeded. For the former, the farmer shall apply for a Land Use Certificate to be issued by the Township

15 ibid s 6(2).
16 jbid s 9(1).
7ibid s 9(3).
18 ibid ss 11, 12.
9 ibid pt 3ss 18-28.
20 .0C C Co 0 C C C ¢ ¢ C
3003 (99) CP323CI6EEENICO (93) @ee@om:@@&)s:{aeozl (JOJO) 350 OODOICINCD
(?) 61(75<https://bangkok.ohchr.org/sites/default/files/documents/2024-06/burmese-a_hrc_45_5_aev-

final-mm.pdf>

2l Human Rights Watch, ‘Myanmar: Farmers Seek Return of Seized Land” (HRW 17 July 2018)
<https://www.hrw.org/news/2018/07/17/myanmar-farmers-seek-return-seized-land> accessed 6 April 2023;
Karen Human Rights Group, ““Do Not Trespass” Land Confiscation by Armed Actors in Southeast Myanmar’
(KHRG 11 May 2019) <https://khrg.org/2019/03/18-5-nb1/do-not-trespass-land-confiscation-armed-actors-
southeast-myanmar> accessed 6 April 2023.

22 The Farmland Law 2012 s 4: ‘A person who has the permission of right to use farmland shall have to apply
for getting the Land Use Certificate to the Township Land Records Department Office passing it through the
relevant Ward or Village Tract Farmland Management Body.” Available at <http://www.myanmar-law-
library.org/law-library/laws-and-regulations/laws/myanmar-laws-1988-until-now/union-solidarity-and-
development-party-laws-2012-2016/myanmar-laws-2012/pyidaungsu-hluttaw-law-no-11-2012-farmland-act-
burmese.html> (Burmese) and <http://www.asianlii.org/mm/legis/laws/flhino2012420/> (English unofficial
translation) accessed 6 April 2023.

2 ibid s 9 (b): ‘the right to sell, mortgage, exchange, give or lease, in whole or in part of the right for farming in
accord with prescribed disciplines.’
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http://www.asianlii.org/mm/legis/laws/flhlno2012420/

Land Records Department Office.* In hilly regions, particularly in Ethnic States/Provinces, the farmers
turned virgin land into farmland by their own hands with the consent of their local communities.?® They
presumed they own their farmlands and did not apply for Land Use Certificates. As a result, when the
Tattamaw or the government authorities confiscate the farmlands, the farmers do not have any
document to prove their right to use farmland.

When rights of use are applied, the right to inheritance is not guaranteed;? if the stated transfer
is not made in accordance with the prescribed procedures, the farmer will be given a penalty;?’ the stated
transfer to any foreigner or an organization containing a foreigner is prohibited without permission;2®
rights of use can be revoked by the state;? without permission, farmland cannot be used for other
purposes,® for instance, for establishing a factory; and growing other crops from regular crops is
prohibited® even if the other crop is profitable for the farmer in an open market economy. In a nutshell,
if any farmer can no longer cultivate the farmland for any reason, the land must be returned to the State.
With regard to farmlands, rights of use are a serious concern for almost all farmers, whether in lowlands
or in uplands. As long as this situation persists, the achievement of peace cannot be expected,
notwithstanding the absence of fighting. When farmers enjoy rights of ownership, the opposite
conditions will arise.

Implementation of the legal framework in which statute laws
override customary laws

Since 1962, Burma has wrestled with rule of law issues. The then ruling military junta changed
the country’s legal system and institutions, leading to a weak judiciary and minimal respect for the
separation of powers doctrine. As David Steinberg has noted, “[1]Jaw under the military is conceived of

not as a protection of rights, but as a means of control.”%?

Land laws and related laws, including the military-drafted constitutions, offer almost no
protection for the customary land rights of indigenous peoples and instead impose an even more
repressive order. According to the Vacant, Fallow and Virgin Lands Management Law (2012) and its
Amendment Law (2018), full management powers are conferred on the Central Committee,* formed

% ihids 8

%5 Christian Erni, Stony Siang Awr Cung and Nu Ra Maru, Indigenous Peoples’ Rights to Customary Land in
Myanmar: Current Status and the Way Forward (Promotion of Indigenous and Nature Together (POINT),
Yangon 2019) ch 2 <https://www.pointmyanmar.org/en/publication/indigenous-peoples-rights-customary-land-
myanmar-0> accessed 5 March 2023.

% jhid s 9(c).

27 ibid s 35: ‘Anyone who has right for farming fails to comply with an order issued by the farm management
body in accordance with the section 19, (or) decision of land dispute under this Law, shall be sentenced with
imprisonment for a term which may at least six months to maximum two years with fine which may at least
three hundred thousand kyat to maximum five hundred thousand kyat.’

2 jbid s 14.

2 jbid s 17(d).

30 ibid s 12(g).

Libid s 12(h).

32 David Steinberg, Burma: The State of Myanmar (Georgetown University Press, Washington DC 2001) 82.
33 The Vacant, Fallow and Virgin Lands Management Law 2012 ss 2(a), 3(a), available at
<http://www.myanmar-law-library.org/law-library/laws-and-regulations/laws/myanmar-laws-1988-until-
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by the Union President, without sharing any related power to constituent units of the Union.3* To include
the representatives of the local ethnic nationalities in the state- or regional-level committees is futile
given the following two factors: (1) as previously indicated, the state- or regional-level committees do
not assume any independent power, and (2) the law is unclear regarding the representatives of the local
ethnic nationalities who would be chosen, elected or appointed.

In conformity with the laws stated above, the Central Committee, for industrial seasonal crops,
assumes power to permit up to a total of 50,000 acres at a time,* normally — according to certain reports
- to the cronies of the ruling military regimes and to foreign investment companies.®® Some consider
the law to be unjust and unfair®” as it allows local farmers, usually indigenous peoples, only up to 50
acres of land for cultivation.®® In regard to all land and land-related natural resources issues, the legal
framework should be considered from the aspect of provincial sovereignty, not state sovereignty,*
within the federal structure of the state. Contrary to this, a new Land Acquisition Law was enacted by
the ruling regime on August 19, 2019, after the former act was repealed.*

In comparing the former law with the current law, shortcomings in the latter are found.
Accordingly, the term “public purpose” is interpreted with the inclusion of land acquisitions, among
others, for the requirement of national defense and security of the state, by which the Tatmadaw can be
authorized to confiscate land.*! In terms of the entity that enables the confiscation of land, government
institutions are substituted for the company.*? Procedures for land acquisition are still in place.
However, to implement such procedures, the law replaces the Collector, who was under the direct
control of the President, with the Central Committee, which is headed by the Vice President.** The
position could be occupied by a high-ranking military official under the 2008 Constitution.**

now/union-solidarity-and-development-party-laws-2012-2016/myanmar-laws-2012/pyidaungsu-hluttaw-law-no-
10-2012-vacant-fallow-and-virgin-land-management-act.html> accessed 6 April 2023.

34 The other committees at the state and regional level have no independent management power, except
operating under the direct supervision of the Central Committee.

% Lands Management Law (n 1089) s 11(a)(iii): ‘for industrial seasonal crops, permit not exceeding 5000 acres
as a time. If 75 percent of the permitted acres have been fully carried out, permit again not exceeding 5000 acres
at a time up to the total of 50000 acres time after time. If the business which should be permissible for the
interest of the State, permit more than 5000 acres at a time with the approval of the Union Government.’

3 The Irrawaddy, ‘Kachin State Land Confiscated by Myanmar Military Crony Taken Back by Local Farmers’
(The Irrawaddy 9 April 2021) <https://www.irrawaddy.com/news/burma/kachin-state-land-confiscated-
myanmar-military-crony-taken-back-local-farmers.html> accessed 6 April 2023.

37 Interview with U Thein Win, the chairperson of the Irrawaddy Division Farmers and Fishermen’s
Organization, in which over 100,000 farmers and fishermen are members, in Mai Ja Yan, Kachin State, in
October 2016.

3% Lands Management Law (n 1089) s 11(a)(iv): ‘administer to enable one of the respective regional
organization to permit not exceeding 50 acres of vacant, fallow and virgin land for the rural cultivators and
persons desirous of carrying out agriculture on manageable family-sized scale.’

39 See ch 3, para 3.5.3.

40 The Land Acquisition, Resettlement and Rehabilitation Law 2019 s 71. Available at <Pyidaungsu Hluttaw
Law No. 24/2019 - Land Acquisition, Resettlement and Rehabilitation Law (English and Burmese) - Myanmar
Law Library (myanmar-law-library.org)> accessed 1 January 2025.

“Libid s 2(a).

42 ihid s 7.

43 ibid s 5(a).

4 Constitution 2008 Art. 60.



http://www.myanmar-law-library.org/law-library/laws-and-regulations/laws/myanmar-laws-1988-until-now/union-solidarity-and-development-party-laws-2012-2016/myanmar-laws-2012/pyidaungsu-hluttaw-law-no-10-2012-vacant-fallow-and-virgin-land-management-act.html
http://www.myanmar-law-library.org/law-library/laws-and-regulations/laws/myanmar-laws-1988-until-now/union-solidarity-and-development-party-laws-2012-2016/myanmar-laws-2012/pyidaungsu-hluttaw-law-no-10-2012-vacant-fallow-and-virgin-land-management-act.html
https://www.irrawaddy.com/news/burma/kachin-state-land-confiscated-myanmar-military-crony-taken-back-local-farmers.html
https://www.irrawaddy.com/news/burma/kachin-state-land-confiscated-myanmar-military-crony-taken-back-local-farmers.html
http://www.myanmar-law-library.org/law-library/laws-and-regulations/laws/myanmar-laws-1988-until-now/national-league-for-democracy-2016/myanmar-laws-2019/pyidaungsu-hluttaw-law-no-24-2019-land-acquisition-resettlement-and.html
http://www.myanmar-law-library.org/law-library/laws-and-regulations/laws/myanmar-laws-1988-until-now/national-league-for-democracy-2016/myanmar-laws-2019/pyidaungsu-hluttaw-law-no-24-2019-land-acquisition-resettlement-and.html
http://www.myanmar-law-library.org/law-library/laws-and-regulations/laws/myanmar-laws-1988-until-now/national-league-for-democracy-2016/myanmar-laws-2019/pyidaungsu-hluttaw-law-no-24-2019-land-acquisition-resettlement-and.html

According to the new law, the power regarding land acquisition no longer lies only with the
President, who is highly likely to be an elected one, but with the Central Committee* and the Union
Legislative Assembly,* in which one-fourth of all MPs are those sent by the Commander-in-Chief of
the Armed Forces. Unlike the former law, the new law (2019) empowers the Central Committee to
confiscate holy sites in specific sacred grounds, cultural landscapes and archaeological remains of the
ethnic nationalities.*” Unlike the former law, the new law is no longer applicable to confiscating all
types of land. Rather, the acquisition of farmland or virgin, fallow and vacant land is to be conducted
in accordance with the respective law.*8

In the new law, concerning the person who can apply for compensation, the term “any person
interested” is substituted by another term: “land owner.”*® This change is detrimental to “any person
interested.” Currently, there is no land owner in the country as the state is the sole and ultimate owner
of land under the 2008 Constitution. How can “any person interested” prove that he or she is a land
owner? All ethnic nationalities—in terms of indigenous peoples who practice collective ownership and
use rights of land in their respective states/provinces—Ilack any legal document recognized by the
government showing they are land owners especially in regard to the uplands. This situation is created
because indigenous peoples exercise collective ownership and use rights of land as their customs or
traditions, as previously stated.

In cases of urgency, the former law confers special powers on the President to take possession
of any waste or arable land needed for public purposes or for a company. In the new law, the President
is substituted by the Central Committee; accordingly, land acquisition can be made for all land, not only
for any waste or arable land, and the interpretation of the term “public purpose” is expanded to state
defense and security affairs,> which allows for the Tatmadaw to be given a designated role for land
confiscation.

The Land Acquisition Act (1894)—which can reasonably be seen as a just law, even though
existing in a unitary structure of the state—existed for 125 years until it was replaced in 2019. However,
the Tatmadaw did not abide by the 1894 Act when confiscating land, triggering a serious question about
the rule of law. Currently, in accord with the Land Acquisition Act (2019)—which does not explicitly
fit in a federal structure of the Union—the Tatmadaw is authorized by implication to legally confiscate
land.

4 Land Acquisition Law s 6.
46 jbid s 15.

47 ibid.

% ibid s 2(f).

49 ibid ss 3(p)(t), 4(c), c 7.

%0 ibid s 51(1).


https://whc.unesco.org/en/list/208

2. Analysis of the Federal Democracy Charter

Background of the Charter

In a democracy, although “majority rule” is indisputable, the rights of minorities must be
guaranteed in accordance with the constitution.®® The NLD barely focused on protecting “minority
rights,” particularly the rights of ethnic minorities, under a federal democratic constitution. Until the
military coup on February 1, 2021, the NLD leaders expected that amending the 2008 Constitution one
step after another would bring about a federal union. To this end, they exerted efforts but failed. Hence,
the party lacked any concrete proposal for a federalism suited to Burma.

Contrary to NLD expectations,when the military coup transpired, the party lacked any
systematic preparation on how to approach the ethnic forces, particularly the EROs. Afterward, by
urgently consulting with available ethnic leaders, efforts were made to hastily produce a Federal
Democracy Charter within a few weeks. On April 1, 2021, two months after the coup, the CRPH
officially publicized the Charter.5 On the one hand, some valuable federalism principles appeared in
the Charter; on the other hand, significant flaws exist as well, as further developed below.

The characteristics of the Charter

The Charter remains unclear regarding whether it posits a political commitment, indicates a
political roadmap, or lays a constitutional foundation. The political commitment is not required given
the existence of the historic Pang Long Accord, which is legally binding within both national and
international law. How the Pang Long Accord would be actualized, however, needs to be established.
If the Charter is regarded as a political roadmap, including the convening of a constitutional convention
to draft and approve a federal democratic constitution,® such a process is incorrect even if it is stated
in the Charter. It is because such a process should involve a “bottom-up” approach rather than a “top-
down” one. Regarding final approval of the Federal Democratic Constitution, as with the experience in
the US,> the decision shall be made by the constitutional units of the Ethnic States/Provinces in Burma;
Unfortunately, given that the Charter adopts a top-down approach, serious concern can be expressed
that a genuine federalism suited to Burma may never be achieved.

The valuable federal constitutional foundations in the Charter

In the Charter, in terms of reasonable federal constitutional foundations, some valuable
provisions are found. Constitutionalism is guaranteed,® and the values of the Union are sought.>® Within
the member states, equal rights and self-determination are ensured;*’ the right to draw up constitutions

51 Barbara Thomas-Woolley and Edmond J Keller, ‘Majority Rule and Minority Rights: American Federalism
and African Experience’ (1994) 32 The Journal of Modern African Studies 411.

52 Federal Democracy Charter, Declaration of Federal Democracy Union (2021). <https://crphmyanmar.org/wp-
content/uploads/2021/04/Federal-Democracy-Charter-English.pdf> accessed 1 January 2025.

%3 The Federal Democracy Charter, pt 1, ch 3, para 10, 11.

S4NCC Staff, ‘The day the Constitution was ratified’ (National Constitution Center 21 June 2021)
<https://constitutioncenter.org/blog/the-day-the-constitution-was-ratified> accessed 1 January 2025: ‘Under
Article VII, it was agreed that the document would not be binding until its ratification by nine of the 13 existing
states.’

% Federal Democracy Charter, Part |, ch 3, para 12.
% bid ch 3, pt 1.
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by the respective member states is recognized,*® and civilian supremacy is asserted.*® As the most
crucial value, the sovereignty of member states and that of people in the states is safeguarded;® the
application of residual power by the member states is also affirmed.®! Fiscal federalism is practiced as
well %2 and the rights of member states/provinces to manage land and natural resources are enshrined;®
in extraction and production of natural resources, the right of the local communities to express their will
is provided as well.% Gender equality is stipulated.%® Diversities of the ethnic nationalities are
addressed.®® And finally, a federal union security system is explored,®” and inter-governmental relations
are introduced.®

Charter vagueness

Vagueness charaterizes the entire Charter. For instance, who are the drafters? The phrase
“organizations and individuals”® does not sufice to determine who they are. The stated vagueness has
implications for the formation of the Constitution Drafting Committee. Which body would have power
to form such a highly significant committee? According to the Charter, the stated body shall comprise
“the members who participate and collaborate in this Charter.”"

The entities mentioned under the title of “Members of the Charter”’* are too general—for
instance, inter alia, “political parties”’? and “ethnic armed revolutionary organizations.””® Fifty-three
political parties joined the meetings of the new UEC, formed by the SAC,™ to participate in the next
elections to be held under the sponsorship of the SAC. Their political stance indicates continued
adherence to the military rule concept created under the 2008 Constitution. The term “Ethnic Armed
Revolutionary Organizations” (EAROS)™ is even more controversial. What does “revolutionary” mean?
What about the EROs still adhering to the NCA while facing the demands of the SAC? To maintain the
NCA, almost all the stated organizations need to refrain from providing security to their local
populations. Can such organizations still be regarded as revolutionary?

Another term characterized by vagueness is “collective leadership.”’® Which organizations
and/or individuals will participate in the collective leadership? What are the criteria, or minimum

%8ibid ch 4, pt 2, para 3..

%9 ibid ch 4, pt 2. para 5..

8 ibid ch 4, pt 3, para 4..

®1ibid ch 4, pt 3, para 6..

2ibid ch 4, pt 3, para 18..

83ibid ch 4, pt 3, para 20..
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8 ibid ch 4, pt 3, para 27. .

% ibid ch 4, pt 3, para 43,44,45,46. .
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0 ibid ch 4. ‘Development of Federal Democracy Union Constitution’.
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"4 The Irrawaddy, ‘Chairman of Myanmar Military Govt’s Election Body Says NLD’s Win Invalid’ (The
Irrawaddy 26 February 2021). <https://www.irrawaddy.com/news/burma/chairman-myanmar-military-govts-
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paradigm or required capacity, for the stated entities to participate in the leadership group? Which body
will select or elect those candidates? The term “collective leadership” is akin to the words “all-inclusive
principle” used under the NCA."" Invoking the latter, the UPDJC, which is heavily influenced by the
military leaders or ex-military personnel, selected organizations and individuals to participate in the
NCA process.’®

Charter inconsistencies

The Charter also contains various inconsistencies. Even though the term “constitutionalism”’®

is reiterated, no provision directly relevant to the limited government concept is found. One
paragraph®—analogous to the provision in the 2008 Constitution,® which might be related to
separation of power—is also confusing. Accordingly, by using the term “reciprocal check among the
three branches of sovereign powers,”® judicial independence is compromised. In the provision related
to the judiciary,® there is not a single sentence guaranteeing its independence.

Other inconsistencies include: in a parliamentary system, the Head of State (i.e., the President)
does not constitute a part of the government led by the Prime Minister. Although the Charter affirms
the parliamentary system,® the President and Vice-President participate in the formation of the
government.® In addition, the Charter stipulates the right of self-determination in full, guaranteeing the
power of the three government branches to be exercised by member states/provinces, separate from the
Union.8 This provision is inconsistent with a genuine federal union in which the state powers can never
be practiced separately by the federal and provincial level governmental institutions.

Perpetuating the mistaken legacies of the past

A new constitution normally avoids the mistakes of the past, addresses the current underlying
issues occurring on the ground, and lays a foundation for a better future society. In Burma, history has
described that, under democracy, the majoritarian electoral system — also known as the First Past the

" Para 22 (a) of the Nationwide Ceasefire Agreement:
‘Representatives from the government, Hluttaws and the Tatmadaw, representatives from the Ethnic
Armed Organizations, representatives from registered political parties, ethnic representatives and other
relevant representatives shall participate in political dialogue that is based on an all-inclusive
principle.’

8 Interviews with the CSO leaders — Khun Markoban, Sai Kyaw Nyunt and Naw Hser Hser who participated in

the Union Peace Conferences — in October 2018.

8 Federal Democracy Charter, Part 1, ch 111, para 12.

8 |bid, Para 5, part 3, Chapter 4, PART 1.

81 Constitution 2008 (n 294) Art. 11 (a).

82 Federal Democracy Charter, Part 1, ch 4, Part 3, para 5 ‘Federal Parliament’.

8 ibid, pt 2, Interim Constitutional Arrangement 2021.

8ibid, pt 1, ch 4, pt 3, para 8..

8ibid, pt 2, ch 6 para 39..

8 ibid, pt 1, ch 4, pt 3:
3.Every member state of the Union shall have separate legislative power, separate executive power, and
separate judicial power.’
‘1. Federal Democracy Union shall be built to meet the characteristics of a federal union exercising full
rights of democracy and equal rights and rights to self-determination in full. . . 3. Every member state
of the Union shall have separate legislative power, separate executive power, and separate judicial
power.’
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Post or winner take all, being practiced since independence — alone is unfit for the minority ethnic
nationalities and their states/provinces.

Since independence in 1948, a First Past The Post electoral system, in terms of majorirarian
democracy per se, has been practiced over seven decades now. As such, although elections were held a
number of times, the ethnic minorities were marginalized. They neither occupied sufficient seats in the
legislative assemblies nor influenced law-making processes at all.” Hence, apart from the FPTP, a
Proportional Representation (PR) system needs to be practiced in a way that a certain number of seats
can be allocated primarily to the ethnic minority political parties. If the PR system is applied, nationwide
— or at least state/province or county/district wide —® constituencies shall be created.

Under the 2008 Constitution, a FPTP system alone is guaranteed.The practice of a PR system
is potentially prohibited as merely “township constituency” is fixed.®® The Charter displays a similar
mistake by repeatedly using the term “township constituency” in connection with the population
provided for in the 2008 Constitution,*® thereby blocking the PR electoral system that would enhance
ethnic minority representation in Parliament.

In addition, the Charter makes a similar mistake by establishing the position of State
Counsellor.®* Under the Charter, the State Counsellor ranks above the Prime Minister, who is the Chief
Executive.®? This hierarchy contradicts the practice of any democratic country that exercises a
parliamentary system. Further, the Charter does not prescribe how the President and Deputy President
are elected by setting out a presidential election system. Their positions appear to be carried over from
the 2008 Constitution.®® Given the above, the Charter incorporates the mistaken legacies of the past.

Major concerns in upholding the rule of law

Under the 2008 Constitution, the President, as Chief Executive, is entrusted with the power to
nominate persons to be appointed as Chief Justices.’* As a result, the judiciary lacks independence.
Under the 1947 Constitution, a similar practice was conducted, but an independent judiciary still largely
emerged because the President, who appointed the Chief Justices, was not the Chief Executive but the
Prime Minister.%® The President at the time served only as the ceremonial Head of State.® Importantly,

87 The related issue was raised by the United Wa State Party (UWSP) along with its submission for political
dialogue, while demanding permanent reservation of seats for the ethnic minorities.

8 >The composition of a Legislature where members are elected using PR usually better reflects the proportions
of votes received by candidates on a State or Territory-wide basis than houses where members are elected to
single seat electorates.” Electoral Council of Australia and New Zealand, ‘Proportional Representation Voting
Systems of Australia’s Parliament’ (ECANZ) <https://www.ecanz.gov.au/electoral-systems/proportional>
accessed 21 March 2023.

8 Constitution 2008 Art. 109 (a).

0 Federal Democracy Charter, Part 1, ch 4, pt 3, para 7.

ibid, Part 2, ch 6 para 39 (b)..

9 ibid.

% Note: There is no country — in which a military official chosen and sent by the Commander-in-Chief of the
Armed Forces can become the President or even the Deputy President —in accordance with the Constitution. Nor
is the practice of the presidential electoral system under the 2008 Constitution in line with other countries
applying a presidential system.
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in accordance with the 1947 Constitution, for the Supreme Court Justices, judicial tenure was
guaranteed,®” something omitted in the 2008 Constitution. The Charter prescribes an analogous
provision® provided for in the 2008 Constitution.® The Charter is unclear whether the President is the
ceremonial Head of State or the Chief Executive as he ranks at the top of the entire government even
during the prescribed interim period.1®

Major concerns to terminate the civil war

Some provisions relevant to fiscal federalism, land, and natural resources contained in the
Charter!®® are vague, albeit valuable. Although the other provisions®? are relatively more specific, the
entire Charter fails to establish, on the one hand, the nexus between the appropriate representation of
ethnic nationalities in the legislatures and, on the other hand, ethnic nationalities’ right to fiscal
federalism and to the ownership, management, and preservation of land, natural resources, and
environment. This failure thus connotes that ethnic minorities, due to the lack of the former, would not
enjoy the latter even if the Charter is later transformed into a constitution. If the above situation persists,
ethnic nationalities will continue to suffer hardships. As a result, civil war - with its risk of continued
turmoil and even atrocities - might not end even if military rule is abolished.

The issues related to political ideology and operation of political parties

In both the 2008 Constitution and the Charter, political ideologies are neither guaranteed nor
protected, and no constitutionally enshrined tenets are found regarding how the underlying disputes,
including political ideology conflicts, are resolved peacefully. In addition, the Charter does not submit
or propose a political party system to resolve the majority/minority issue and lead to achieving
federalism and thereby bringing genuine peace. In pursuit of Ethnic States/Provinces-based cooperative
federalism, Burma must find an alternative for an operational system of political parties. In this regard,
the practice in Australia may be one viable alternative.

9 Constitution 1947 Chapter 8, Article 143.

98 Federal Democracy Charter, Part 1, ch 3, para 9.
9 Constitution 2008, Art. 299 (c) (1).

10 Federal Democracy Charter, Part 1, ch 3 para 8.
1% ibid ch 4, pt 3 para 18-19..
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3. Analysis of Burma’s Military Justice System

The contrast of Burma’s military justice system with the United Kingdom

Based on the societal background of the UK in which military justice is practiced, inter alia,
the military is not at all involved in politics—in neither the legislature'®® nor the executive organs. In
contrast, in Burma, the military is not only explicitly involved in these two state organs but also plays
an influential role; both factors are at play given that the military rule has been embedded
constitutionally.*®

Currently, the UK Military or Service Justice System operates under the Armed Forces Act
2006, transforming separate justice systems previously exercised by all three services into a single
system applicable to all members of the Armed Forces; accordingly, a civilian judge advocate heads the
Court Martial, a standing court.’®® The court can also be considered an initial foundation for civilian
judicial oversight of the military justice system.

In the UK, the Judge Advocate General (JAG), created in 1666 to supervise “Courts-martial,”
is the judicial head of the service courts, and the position assumes wide power, including oversight of
both prosecution and defense arrangements and the court itself.2% Under the supervision of the JAG are
a Vice-Judge Advocate General (V-JAG) and several Assistant Judge Advocates General (A-JAGS)—
all of who are civilians and experienced barristers or solicitors before being appointed'®” or are
otherwise law graduates.

Burma’s situation differs from that of the UK. Under the 2008 Constitution, the Commander-
in-chief of the Defense Services—currently Min Aung Hlaing, who has been in full-time military
service for his entire life—is the judicial head of all military courts and courts-martial. In the entire
military justice system, there is no place for civilian legal academics to become judges. Further, among
other high-ranking military officials serving under the supervision of Min Aung Hlaing, there are no
experienced advocates or lawyers.

An obvious distinction, apart from others mentioned above, between the UK and Burma can
also be found from the aspect of “rights.” In the UK, the Bill of Rights that set out certain basic freedoms
and civil rights for ordinary people has existed since 1689 and plays an influential role in protecting
and promoting people’s rights even in the military courts. In addition, military personnel enjoy such

103 _ __ “‘House of Commons’ (UK Parliament) <https://www.parliament.uk/business/commons/>; — —,

‘House of Lords’ (UK Parliament) <https://www.parliament.uk/business/lords/>; — —, ‘Government’ (UK
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104 Constitution 2008 (n 294) ch 1 Art. 6(b), 20(f), 47, ch 3 Art. 60, 71(b), ch 4 Art. 74, 109(b), 141 (b), 161(d),
ch 5 Art. 201, 232 (b)(ii), 232(d), 234(c), 260, 262 (a)(i1)(j), 276(1), 285(b)(iii), ch 6 Art. 293(b), 311(c), 319, ch
7 Art. 338, 339, 340, 341, 342, 343(b), ch 8 Art. 379 (a)(c), 381, ch 11 Art. 436, 443, 445, 448.

105 ouisa Brooke-Holland, ‘The Military Justice System: An Introduction’ (House of Common Library 14
February 2014) <https://commonslibrary.parliament.uk/research-briefings/sn06823/> accessed 23 March 2023.
106__ __ "Military’ (Judiciary UK, Courts and Tribunals Judiciary) <https://www.judiciary.uk/about-the-
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protection as well given that the UK incorporated the rights enshrined in the European Convention on
Human Rights (ECHR) into the Human Rights Act 1998 and then transformed it into a domestic law.1%

In Burma, the successive ruling regimes have not yet adequately accentuated “rights” and
related issues, despite the term “human rights”. Nor has the country signed and ratified the ICCPR.
Thus, rather than rights, the political slogan “Our Three Tasks”—non-disintegration of the Union, non-
disintegration of National solidarity, and perpetuation of sovereignty, imposed by the military regime,'®
as people’s constitutional'’® obligations—prevails in the entire country, including in the operation of
the military courts.

In the UK, invoking the ECHR and Human Rights Act 1998, civilian victims whose rights are
violated can sue alleged military perpetrators through the Secretary of Defense, or Defense Minister,
and continue seeking justice up to the Court of Appeal and the UK Supreme Court.!'! In contrast, in
Burma, it is quite rare that a military culprit can be sued in the civilian court by the victims for any
crime committed during armed conflicts. Meanwhile, the Supreme Court in Burma lacks the power to
rule on service crimes or other crimes committed by the military against civilians. This situation
transpires because the courts-martial in Burma exist separately in parallel with the Supreme Court.

The contrast of Burma’s military justice system with the US

In the US, the president—the elected civilian political leader who is the “Commander in chief
of the Armed Forces”™—has all of the powers the military commanders have traditionally enjoyed,
including convening courts-martial for trying service members and military commissions for trying war
criminals.t!? In addition, the secretary of defense, a civilian who commands the US military and is
generally known as a defense minister, is appointed by the president with the advice and consent of the
US Senate.!'3

108 Richard Norton-Taylor, ‘British Soldiers Protected Under Human Rights Laws, supreme court told” The
Guardian (online edn 18 Feb 2013) <https://www.theguardian.com/law/2013/feb/18/british-soldiers-human-
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2023.
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Although there are some legal complications and the process remains controversial even today,
the president, in spite of having limited power, can dismiss the most senior military generals by invoking
Art.2, Section 2 of the US Constitution.!** In accordance with the diagram below, the US Court of
Appeals for the Armed Forces is clearly under the supervision of the US Supreme Court, the apex court
formed by highly qualified civilian legal jurists. Thus, due to the practice of civilian supremacy and
civilian oversight, the US military justice system appears to fulfil the rule of law.

In Burma, however, the president is not directly elected by the people; rather, under a
controversial presidential election system, a former military general can become the president, or at
least the vice-president, without participating in any general election.!’> The president is not a
Commander-in-chief of the Armed Forces, nor does he or she assume any power over military affairs
conferred constitutionally.

Unlike the US president, the president of Burma under the 2008 Constitution cannot dismiss
senior military generals. In contrast, the Commander-in-chief of the Defence Services can impeach the
president if the army representatives, who occupy one fourth of a total number of MPs appointed by the
president in the legislative assemblies,''® obtain the support of other MPs from the military-dominated
political parties'*” and other proxy parties of the military. The Ministers of Defence, Home Affairs, and
Border Affairs are high-ranking military officials appointed by the Commander-in-Cheif,}*® not by the
civilian president. These circumstances undermine the military justice system in Burma.

CH.1 OVERVIEW OF THE MILITARY JUSTICE SYSTEM 7
THE MILITARY JUSTICE COURT SYSTEM
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Source: Lisa Schenck, ‘Modern Military Justice: Cases and Materials: chapter One’in Thomas Colby
and Scott B. Page (eds), Modern Military Justice: Cases and Materials (3™ edn, GWU Law School
Public Law Research Paper No. 2019-8, 2019) 7 <https://ssrn.com/abstract=3360373> accessed 17
February 2020.

The above-mentioned diagram describes the hierarchy of the US military justice system: courts-
martial exist at the bottom; the Military Courts of Criminal Appeals lie above all courts-martial; the US
Courts of Appeal for the Armed Forces can be found in the third tier; and finally, the US Supreme Court
stands as the apex court above the other three tiers. Thus, in the US, not only does military justice get
combined with ordinary justice but civilian judicial oversight can also be found. The opposite is true in
Burma.

Court Martial Appeal Court in the United Kingdom

In the UK, the Court Martial Appeal Court, primarily formed by judges from the civilian
Court of Appeal for England and Wales, exercises appellate jurisdiction for appeals from the courts-
martial.

The Court Martial has the same sentencing powers in relation to imprisonment as a Crown
Court, including life imprisonment. Those found guilty may appeal to the Court Martial Appeal
Court, which has equivalent powers to the Criminal Appeal Court. Judge Advocates are
civilians. They are appointed by the Lord chancellor like other District and Circuit Judges. The
Office of the Judge Advocate General specifies which judge is to sit on each case *°

Analogous to the UK and the US, which have the Court Martial Appeal Court and the Court of
Appeals for the Armed Forces, respectively, in Burma, under the supervision of the civilian Supreme
Court, a Court-Martial Appeals Court existed after the country gained independence, within the
framework of the 1947 Constitution and up to the 1962 military coup. At that time, the existing chief
Justice of the Supreme Court assumed power to form the said Court, comprising the following as
members:!2

(&) The judges of the High Court, nominated by the Chief Justice;

(b) The military officers not below the rank of Lieutenant-Colonel, nominated by the chief
Justice; and,

(c) Such other persons, persons of legal experience and not in the Government service,
appointed by the Chief Justice.

Clearly, then, under the 1947 Constitution, civilian oversight of the military was practiced, and
the Supreme Court, formed by the legally highly qualified civilian judges, stood as the apex court. In
addition, the Burma Army Act, also known as the Defence Service Act (1959), created a Court-Martial
Appeal Court under the supervision of the Supreme Court. In the formation of the Court-Martial Appeal
Court, the civilian justices and legal academics played an influential role as they were legally qualified
persons. They constituted an absolute majority, in terms of number, as well.

19 ouisa Brooke-Holland, ‘The Military Justice System: An Introduction’ (House of Common Library 14
February 2014) 6 <https://commonslibrary.parliament.uk/research-briefings/sn06823/> accessed 23 March
2023.
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In addition, if a verdict of the Court-Martial Appeal Court was not satisfied, any party who felt
aggrieved could appeal to the Supreme Court. Then, when that party received a recommendation letter
from the Attorney General, who presumed that a legal issue involving a public interest was present in
the case, a second appeal should be admitted for public interest.*?! It is conspicuous that, at that time in
Burma, civilian judicial oversight was practiced at two levels, both in the first appeal and in the second
appeal.

As stated above, due to the practice of civilian judicial oversight, the then military justice
system functioned with some degree of satisfaction. However, when the 2008 Constitution came into
existence in 2010, the existing laws, which were contrary to the constitution, had to be repealed or
amended by the Union Legislative Assembly, known as Pyidaungsu Hluttaw.?? Art. 343 (b) of the 2008
Constitution provides as follows:

In the administration of Military justice, the decision of the Commander-in-chief of the Defense
Services is final and conclusive.

This new provision runs contrary to Art. 211 of the Defense Service Act (1959), which
authorized the Chief Justice of the Supreme Court to form a Court-Martial Appeal Court. Therefore,
Art. 211 was repealed and replaced with the following clause:

The Commander-in-chief of the Defence Services or any military officer whom is authorized
by him for this purpose shall form a Court-Martial Appeal Court comprising military officers
not below the rank of Colonel from time to time.*?®

Thus, since 2010, the practice of civilian judicial oversight of the military justice system has
been terminated formally and legally; subsequently, courts-martial have existed separately from the
civilian justice system. Further, in Burma today, there is no judicial institution that can take legal action
against high-ranking military officers, including the Commander and Deputy Commander-in-chief of
the Defence Services, for alleged national or international crimes.

Under the 2008 Constitution, military rule is entrenched, and military supremacy is practiced.
Given that, the military justice system is awkwardly operating in Burma, thereby contributing to the
denial of the rule of law, which is a sine qua non for justice, peace, and development.

Contrast of Burma’s Military Justice System with India

In India, if murder, culpable homicide, and rape are committed against a civilian by any person
subject to the (Indian) Army Act (1950), that person shall be tried by a civilian court,*?* but not by a
court-martial.’>® An identical provision, among others, is found in the Burma Army Act (1959). The

12libid s 217.
122 Constitution 2008 Art. 446.
128 Defence Services Act s 33.
124NDTV Correspondent, ‘What is court martial?” (India NDTV 29 January 2010) <https://www.ndtv.com/india-
news/what-is-court-martial-409964> accessed 3 April 2023.
125 Army Act 1950 (India) s 70: ‘Civil offence not triable by court- martial. A person subject to this Act who
commits an offence of murder against a person not subject to military, naval or air force law, or of culpable
homicide not amounting to murder against such a person or of rape in relation to such a person, shall not be
deemed to be guilty of an offence against this Act and shall not be tried by a court- martial, unless he commits
any of the said offences-

a  while on active service, or
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similarity may exist because both countries were under the rule of the British during the colonial era.
Although the Burma Defence Services Act (1959) was enacted after the country gained independence,
the lawmakers in Burma at the time may have replicated Art. 70 of the (Indian) Army Act (1950),
transforming it into Art. 72 of the Burma Defence Services/Army Act (1959) but maintaining the law’s
effectiveness, by merely changing two terms, as shown below:

72. Civil offence not triable by court- martial. A person subject to this Act who commits an
offence of murder against a person not subject to military law, or of culpable homicide not
amounting to murder against such a person or of rape in relation to such a person, shall not be
deemed to be guilty of an offence against this Act and shall not be tried by a court-martial,
unless he commits any of the said offences- (a) while on active service, or (b) at any place
outside India, or (c) at a frontier post specified by the President by notification in this behalf.

Then, as far as Burma is concerned, the term “active service,” or “full-time military service,”
provided for in para. (a) of the aforementioned art, is problematic. The term indicates that—although
murder, culpable homicide, and rape against a civilian and committed by any person are subject to this
act—the suspect shall be tried by a court-martial, but not by a civilian court, if the crime occurred while
the alleged perpetrator was on active service.

By invoking the term “active service” in such a way, the military courts in Burma exercise their
jurisdiction and normally try the military personnel who allegedly commit an offence of murder,
culpable homicide, or rape against a civilian or civilians, without transferring the cases to civilian courts.
Notably, in Burma, the civilian Supreme Court does not have, nor will it exercise, any power to rule on
the jurisdiction issue as the military courts or courts-martial exist in parallel with the Supreme Court,
but not hierarchically.'?® As such, for all grave crimes allegedly committed by the Tatmadaw as a state
security institution, the army leaders enjoy complete impunity.*?’

Another factor that exacerbated the legal complications stated above is that, in Burma, there is
no law or declaration of legislature that provides a clear definition of the terms “in time of war” and “in
time of peace”—vVis-a-vis particularly the territories of the Ethnic States/Provinces. This practice is
different from other democratic countries, including France.'?® In Burma, the Tatmadaw alone decides
which territory, which parts of a territory or the entire territory in an Ethnic State/Province, and how
many Ethnic States/Provinces at a certain period are in a time of peace or war.?°

b atany place outside India, or

¢ at a frontier post specified by the Central Government by notification in this behalf.’
Available at https://indianarmy.nic.in/writereaddata/documents/ ARMYACTS190216.pdf accessed 3 April 2023.
126 Constitution 2008 Art. 293(b).
127 UN Human Right Council IIFFMM 2018 report para 1578.
128 Edith Palmer, ‘France: Military Justice System’ (Global Legal Research Center, The Law Library of
Congress, 2013) 3 <https://www.loc.gov/item/2018298762/> accessed 3 April 2023.
During times of peace, the administration of military justice is performed by civilian courts with a specialized
training in military matters. At war, the country’s military justice administration is completely administered by

military courts. In order to be considered at war, Parliament must make a declaration of war in accordance with
section 35 of the French Constitution of 1958.

129UN General Assembly, ‘Situation of human rights in Myanmar: Note by the Secretary-General® (report of the
Special Rapporteur on the situation of human rights in Myanmar Yanghee Lee, 74™ Session 30 August 2019)
UN Doc A/74/342, para 41, available at
<https://reliefweb.int/sites/reliefweb.int/files/resources/A_74 342 E.pdf> accessed 6 January 2022; — —,
’Ceasefires and conflict dynamics in Myanmar* (ACLED 13 May 2019)
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For instance, if a crime occurred in a territory during a time of war, all military personnel shall
be regarded as under “full time military service” or “active service.” Further, during that time, if a
soldier commits any crime against civilians who are not subject to the Defence Services Act (1959), the
courts-martial will exercise their jurisdiction, including potentially finally releasing the culprits,** or
the C-in-C provides a pardon.*! The definition of the term “active service” is found in another identical
provision— Section 3 (i) of the Defence Services/Army Acts of both India and Burma.!%2

By applying the existing military justice system, the Tatmadaw, including their superiors,
commonly enjoy impunity. For instance, in 2018 the soldiers—who killed 10 Rohingya people in Inn
Din village, Rakhine State—were sentenced to 10 years imprisonment. Nevertheless, after ten months
detention, they were released.** Many times, soldiers who committed murder, rape or tortures against
civilian victims, were not even tried by their Courts-Martials. No military personnel—Ilet alone army
superiors, who have allegedly committed genocide against around 750,000 Rohingya, has yet been tried
by Courts-Martials since the 1CJ had rendered provisional measures on January 23, 2020.13

Contrast of Burma’s Military Justice System with Various Other Countries

With the backdrop of the French Declaration of the Rights of Man and of Citizens preceded by
the French Revolution (1789), France has long practiced democracy. Regarding the implementation of
a military justice system, the trend in France is contrary to Burma and worthy of observation, inter alia:

Over the years, the French Military Justice System has progressively led to a system in which
military justice is combined with that of ordinary justice. --------- Since the end of the twentieth
century, the French military justice system has seen a legislative evolution that has

<https://acleddata.com/2019/05/13/ceasefires-and-conflict-dynamics-in-myanmar/> accessed 7 January 2021;
see also Kyaw Thu Htay ‘Another Tatmadaw ceasefire declaration leaves Arakan in apparent exclusion’ (BNI
Multimedia Group 2 December 2020) <https://www.bnionline.net/en/news/another-tatmadaw-ceasefire-
declaration-leaves-arakan-apparent-exclusion> accessed 7 January 2021.

130 The Irrawaddy, ‘Missing, Reporter Killed in Custody of Burma Army: Report’ (reporting by Lawi Weng,
Nyein Nyein and Kyaw Hsu Mon, The Irrawaddy 24 October 2014)
<https://www.irrawaddy.com/news/burma/missing-reporter-killed-custody-burma-army-report.html> accessed 3
April 2023; Paul Mooney, ‘Myanmar journalist killed by army was former bodyguard of Suu Kyi’ (Reuters 28
October 2014) <https://www.reuters.com/article/us-myanmar-journalist/myanmar-journalist-killed-by-army-
was-former-bodyguard-of-suu-kyi-idUSKBNOIH1MD20141028> accessed 3 April 2023.

131 See the Inn Din case in the forthcoming paragraphs; this case was also highlighted by Aung San Suu Kyi at
the ICJ trial.

132 Defence Services Act 1959 s 3(i): ‘"active service", as applied to a person subject to this Act, means the time
during which such person-

a s attached to, or forms part of, a force which is engaged in operations against an enemy or
b is engaged in military operations in, or is on the line of march to, a country or place wholly or partly
occupied by an enemy, or
¢ s attached to or forms part of a force which is in military occupation of a foreign country;’
— —, ‘Rohingya massacre: Myanmar grants soldiers early release’ (BBC News 27 May 2019)
<https://www.bbc.com/news/world-asia-48419595> accessed 3 April 2023.
134 International Court of Justice, Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (The Gambia v. Myanmar) https://www.icj-cij.org/en/case/178 accessed 3 April 2023.
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progressively led to the eradication of most particularities that differentiate the military justice
system from that of the ordinary civilian justice system.®

As one of a few countries that led international armed conflicts during the Second World War
within and outside of the country, Germany practices civilian oversight of the military justice system.
It is worth observing the following:

The German system of administering criminal justice to the military has undergone little change
since its creation, and none of these changes have eliminated the fundamental principle of subjecting
military personnel to the courts of ordinary jurisdiction for the trial of ordinary criminal offenses. The
troop service courts are composed of professional judges and lay judges; the latter are usually soldiers
that are appointed by the commanding officer of the troop. Decisions of the troop service courts are
appealable to the Federal Administrative Court.*%

The practice of a military justice system in Chile, ruled by former military ruler Augusto
Pinochet from 1973 to 1988, differs from many democratic countries. In Palamara Iribarne v. Chile, the
Inter-American Court of Human Rights found that the military courts in Chile are made up of active-
duty military members who are not legally qualified and are hierarchically subordinate to higher-ranked
officers through the chain of command; the Court also stressed that these military judges have no
guarantee that they will not be removed from their positions should they make independent decisions
that potentially go against the will of senior military officials.'*

With respect to a military justice system, Burma is tantamount to the situation in Chile: the
military officers in full-time military service operate the military courts by serving as the judges,
prosecutors, and sometimes defence counsel. However, none of them were, albeit some being law
graduates, experienced advocates, solicitors, or lawyers before joining the military service, nor were
they barristers, who are at the highest position among the lawyers in any court. Further, all military
officers must obey orders or instructions provided by senior officers through the chain of command.**
Given the above, military courts lack independence, and military officers operate the courts with
concern that they might be dismissed by high-ranking senior military officers if the rulings are not in
line with the will of superiors.

135 Edith Palmer, ‘France: Military Justice System’ (Global Legal Research Center, The Law Library of
Congress, 2013) 2 <https://www.loc.gov/item/2018298762/> accessed 3 April 2023.

136 Basic Law of the Federal Republic of Germany 1949 Art. 96(2): ‘The federation may establish federal
military criminal courts for the armed forces. These courts may exercise criminal jurisdiction only during a state
of defense or over members of the armed forces serving abroad or on board warships. Details shall be regulated

by a federal law. These courts shall be under the aegis of the Federal Minister of Justice.’

137 Edith Palmer, ‘Military Justice System: Adjudication of Sexual Offenses: Germany’ (The Law Library of the
Congress, 2015) < https://www.loc.gov/item/2013404869/> accessed 3 April 2023.

138 Inter-American Court of Human Rights Case of Palamara Iribarne V. Chile, Judgment of 22 November, 2005,
para 155-156. https://www.corteidh.or.cr/docs/casos/articulos/seriec_135_ing.pdf accessed 3 April 2023.

139 International Human Rights Clinic, ‘Legal Memorandum: War Crimes and Crimes against Humanity in
Eastern Myanmar’ (November 2014) Human Rights Program at Harvard Law School, 21-24, available at
https://reliefweb.int/sites/reliefweb.int/files/resources/2014.11.05-IHRC-

War_Crimes%?26Crimes_against Humanity-red.pdf accessed 3 April 2023.
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4. Federalism Approach

The following minimum characteristics of a federalism suited to Burma may be worth
observing:

1. To facilitate the emergence of a successful federal union, promotion and protection of human
rights must be a top priority and human rights must be protected by the rule of law;

2. The power of judicial review must be practiced by the independent, impartial, efficient and
resource-rich judiciaries on federal and states/provinces levels of governments, as an
implementation of constitutionalism that accentuates limited government;

3. The independent formation and operation of political parties and Civil Society Organizations
(CSOs) need to be guaranteed,;

4. The formation of transparent and accountable democratic governments, primarily representing
the diverse ethnic minorities and indigenous peoples, is required in all three levels of the Federal
Union; and,

5. Having met the above situations, with the participation of the Ethnic States/Provinces — as the
constituent units, including Myanmar state/province, which exercises provincial sovereignty —
a new federal union may be formed.

Ethnic States/Provinces-Based Cooperative Federalism

The previous decade suggests that the ruling military regime is disinclined to allow any
amendments to the core provisions of the 2008 Constitution, and the peace-seeking process, stated
above, effectively ended within the constitutional framework. Hence, to achieve genuine peace, the only
alternative is to leave the 2008 Constitution behind and produce a new federal democratic constitution,
along with individual constitutions for the Ethnic States/Provinces commencing from the emergence of
provisional/interim constitutions in both federal and provincial levels. The two processes should occur
together. No common understanding has however been achieved regarding the specific type of
federalism that would be well-suited to Burma. In order to facilitate this, Ethnic States/Provinces-based
cooperative federalism is the answer.

Cooperation will be meaningful only when the existence of separate entities is formally
recognized. Under dual federalism, the federal and state/province governments separately existed
without intervening in the operation of one another. Dual federalism was practiced in the United States
for one hundred and twelve years,'*° to some extent successfully. It was transformed into the current
status and the power of the central government has been increased one step after another. It was
primarily to minimize trade barriers between one state/province and another. Currently, in the US, the
federal/central government wields more power on foreign affairs to deal with globalization properly
while maintaining “full autonomy” of the constituent units, in terms of states/provinces.

Switzerland approaches the centralization issue differently. It promotes cooperation, mutual
support and assistance within the constituent units of the Federal Union, in terms of Cantons in the
context of Switzerland,** rather than delegating more powers to the Federal/Central government.

140 Eugene Boyd, ‘American Federalism, 1776 to 1997: Significant Events’ (University of North Texas
Libraries, updated 6 January, 1997) available at https://usa.usembassy.de/etexts/gov/federal.htm accessed 10
April 2023.

141 Federal Constitution of the Swiss Confederation 1999, Art. 44 (1)(2): ‘The Confederation and the Cantons

shall support each other in the fulfilment of their duties and shall generally cooperate with each other; they owe
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Negotiation and mediation are also a robust principle under the Federal Constitution of Switzerland to
resolve disputes.'*? To facilitate this, inter-canton agreements are also legalized.'*®

In Burma, invoking the historical legacy and addressing the underlying issues currently
occurring on the ground are a sine qua non to establishing a reasonable foundation for a stable, free,
just, peaceful, and developed society in accordance with the constitution. In so doing, it would be
beneficial if the experiences of successful federal democratic countries are considered. The positive
aspects of both dual federalism and ethnic federalism are also attainable after ensuring that they are
developed in line with globalization and oriented to human rights. Afterward, all ethnic nationalities
and their states/provinces would be able to create a new type of federalism, likely entitled “ethnic
states/provinces-based cooperative federalism.” Finally, a combination of ethnic states/provinces-based
cooperative federalism and asymmetric federalism would be even more beneficial for Burma. Given
the above, some key characteristics are presented below.

Ethnic States/Provinces-Based Cooperative Federalism Oriented to Human Rights with the
Underpinning of the Rule of Law

Ethnic States/provinces-based cooperative federalism, which focuses more on collective rights,
will be meaningful only when human rights, which primarily emphasize individual rights, are activated.
If not, human rights violations attributable to inter-ethnic conflicts, involving extreme nationalism,
might never end. The promotion and protection of both individual and collective rights are achievable
only when the rule of law is effectively upheld. When the rule of law — centering on an independent
judiciary — is not upheld effectively, ethnic federalism — along the lines recently witnessed in Ethiopia
— might arise and result in a grave human rights situation.!* The nexus between the ethnic
states/provinces-based cooperative federalism and human rights/rule of law issues must be heeded
appropriately. Human rights should be the overarching value in each and every ethnic state/province.

Participation of the Ethnic States/Provinces in federal decision-making

In this regard, firstly the practice of Switzerland should be referenced: in the cases specified by
the Federal Constitution, the Cantons shall participate in the federal decision-making process, and in

each other a duty of consideration and support. They shall provide each other with administrative assistance and
mutual judicial assistance.’

142 ibid Art. 44 (3): ‘Disputes between Cantons or between Cantons and the Confederation shall wherever
possible be resolved by negotiation or mediation.’

143 ibid Art. 44 (1)(2): ‘The Confederation and the Cantons shall support each other in the fulfilment of their
duties and shall generally cooperate with each other; they owe each other a duty of consideration and support.
They shall provide each other with administrative assistance and mutual judicial assistance.’

144 UN News, ‘Multiple reports of alleged human rights violations in Tigray’, (13 September 2021)
<https://news.un.org/en/story/2021/09/1099812>: UN News, ‘Ethiopia crisis: Human Rights Council sets up
international rights probe’, (17 December 2021) <https://news.un.org/en/story/2021/12/1108172> accessed 10
April 2023
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particular in the legislative process.'*® A similar practice is also found in Germany. The German
Bundesrat,'*® or Federal Council, is a legislative body that represents the sixteen Lander.4’

In Burma, over the previous seven decades, almost all Supreme Court Justices have been
Myanmar nationals. After learning the experience of Quebec province in Canada,'*® in the Supreme
Court of the Union in future Burma, the judges should be appointed by and sent from the constituent
units of the countries, in terms of the Ethnic States/Provinces. All military tribunals should operate
under the oversight of the civilian justices who serve under the Chief Courts of the Ethnic
States/Provinces.

Other Proposed Approaches to the Peace-Seeking Process

To facilitate resolving the above issues, the constitutional underpinnings must be established at
all levels. But even if the two stated democratic constitutions — one at the federal level and others at the
provincial levels — are adopted, approved and enforced, it is still neither sufficient nor effective to bring
about a meaningful change of society, in which human rights are guaranteed. To promote human rights,
in terms of the highest societal values, leading to the achievement of a genuine peace, the following
ingredients, both national and international, will be needed:

1. A global perspective, focusing on humanity and human rights, on the one hand, and a balanced
nationalism - avoiding tribalism and chauvinism while promoting union nationalism - on the other hand,
is amalgamated and adopted; and, with this underpinning, a federalism suited to Burma is sought.

2. Individual rights and collective rights: a rights-based approach to the entire society accentuating the
diverse ethnic communities is sought, approved and activated; the respective rights, already explored,
should be enshrined in both federal and state/province level constitutions and guaranteed in practice;

3. The pluralistic recognition and encouragement of political, societal and religious ideologies and
independent operation of political parties and civil society organizations; the freedom of expression
with limited limitations is effectively safeguarded on the basis of the rule of law in which an independent

145 ibid art. 45 Participation in Federal Decision-Making.

146 Basic Law of the Federal Republic of Germany 1949 Art. 51(1): ‘The Bundesrat shall consist of members of
the Land governments, which appoint and recall them. Other members of those governments may serve as
alternates.’

147 <3 3 Another House of the German Parliament, the Bundesrat, is composed of appointed Members
representing the 16 states of Germany at the national level. To counterweight the power of the Bundestag, the
Bundesrat is granted with a number of legislative and scrutiny powers. For example, the Basic Law provides for
the Bundesrat to make initial comments on the draft law before it is submitted to Parliament for scrutiny and
vote. The Bundesrat may also veto a bill that substantially affects the state interests.” Research Office,
Legislative Council Secretariat, ‘Political System of Germany’ (Legislative Council Commission, Hong Kong
2015) <https://www.legco.gov.hk/research-publications/english/1415fsc05-political-system-of-germany-
20150218-e.pdf> accessed 10 April 2023.

148 <Of the nine, the Supreme Court Act requires that three be appointed from Quebec. Traditionally, the
Governor in Council has appointed three judges from Ontario, two from the Western provinces or Northern
Canada and one from the Atlantic provinces.” Supreme Court of Canada, ‘Frequently Asked Questions (FAQ):
12. How are judges chosen for the Supreme Court of Canada?’ (Supreme Court of Canada, modified 12 March
2020) <>; see also The Supreme Court Act 1985 Art. 6 Three judges from Quebec, available at https://laws-
lois.justice.gc.ca/eng/acts/s-26/page-1.html#h-443189 accessed 19 September 2020.https://www.scc-
csc.ca/contact/fag/ga-qr-eng.aspx> accessed 23 November 2023; see also The Supreme Court Act 1985 Art. 6
Three judges from Quebec, available at https://laws-lois.justice.gc.ca/eng/acts/s-26/page-1.html#h-443189
accessed 19 September 2020.
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judiciary is a central part; and abuses of freedom of expression which lead society onto an incorrect
path, particularly that of hate speech, are avoided.

4. Constitutional culture — including, inter alia, the concept of limited government, separation of power,
an independent judiciary, the practice of resolving the underlying issues by observing the rulings of
courts, etc. — are explored, nurtured, and created; afterwards, extra-legal constitutional culture should
be transformed into intra-legal culture.'*

5. The current tensions between China, the United Sates and Russia, have generated increasing concerns
for global peace. As such, Burma’s crisis should not fan the flames of tensions among the superpowers.
In order to maintain global peace and security, as provided in the Charter of the United Nations, the
international community, including the UN Security Council and the Association of South East Asian
Nations (ASEAN), is responsible to help resolve the current human rights crisis in Burma upholding
the international rule of law in connection with global constitutionalism, particularly observing jus
cogens norms.

In attempting to deal with the issues arising out of the alleged commissions of the gravest
crimes of international concern in a sovereign state, there may be two alternatives: the first one is to
seek the power of international judicial mechanisms such as the ICC, ICJ and other possible
international criminal tribunals; the second one is primarily to highlight the obligation of States
(possibly along with that of international organizations such as the ASEAN and the UN Security
Council). For contemporary Burma, although the efforts for the first alternative cannot be
underestimated, the second alternative, to highlight the obligation of States, may be more effective after
learning the country’s previous experiences, such as the malfunction of the ASEAN as well as the
lack of effective actions by the UNSC.

Final Remarks

Regarding Burma, the situations occurring on the ground vividly indicate that the old system
must be eliminated so that a new system can emerge. To this end, the legal system must be replaced
with a new one based on the rule of law principles that reflect international legal norms.

A comprehensive strategic program must be undertaken by both the national and international
communities, or the struggle for freedom in Burma may take many more years. Regardless of how long
it takes, however, unethical, unjust, and unlawful oppressions must be countered with ethical, just, and
lawful actions. Chaotic, disarrayed, and random responses must be replaced with systematic, orderly,
and planned measures. A combination of nationwide measures and worldwide legal, political, and
constitutional campaigns must also be conducted. In connection with global constitutionalism, the
international rule of law should be activated in support of seeking global peace to promote and protect
human rights.

Finally, but not least, the international community of states has a collective obligation to deal
with the serious human rights issues in Burma. That obligation requires, at the very least, seeking
accountability to end impunity in a way that jus cogens norms are effectively observed and enforced.

149 Kirsty Hawksworth and Claire Morris (eds), ‘High and Low Constitutional Culture’ (The University of
Manchester. Manchester 1824 blog) <http://www.projects.law.manchester.ac.uk/religion-law-and-the-
constitution/high-and-low-constitutional-culture/> accessed 23 November 2023.

150 Legal Aid Network, ‘Statement on the ASEAN Leaders Meeting convened on 24 April 2021°, (25 April
2021) https://drive.google.com/file/d/1JL g92 AiwRXxP6F3ENnf68Bp fguND6zzhD/view?usp=sharing accessed 11
April 2023.
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